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1. Prelimary remarks. Antecedente

2. have been requested by the Corigress of Local and Regional Authoritles (‘the Congress)
to produce a short and concise legal opinion concerning the cornplaint ralsed by Lokaal 13, a
Dutch association and mink tank Invotved in the promotion of Democracy, local self-government
and local authorities, from the perspective of the European Charter of Local Self-Government
(‘the Charter). In this letter, addressed to the Congress In January this year and annexed to the
present document, the signatories do poirfl out that, in recent years, different legal rules have
been approved in the Netherlands and that these new laws have ro-allocated competences that,
until present, belonged to Local Authorities and, more precisely to the municipalities
(Gemeente).

3. After these new legal rules (basically, the Rijkscoordinatieregeling, or “natlonal coordination
regutation), moet of the fomier responsibilities and cempetences of muriicipalities in the
approval procedures for wind farms prects, are no longer handed and decided by the
municipakties, but by provincial and State bodies: municipalitles are now competent only for
projects of wind farms with a capacity of loss than 5 MW and, in addition, thoy have lost
plannrng cornpetences in the oase of projects over that threshold. Furthermore, municipalities
have also been deprived of a real inlervention in the domain of nolse control and abatement for
wind farms, even when that noise hits local communitiez. Finally, municipalities are no langer
enlilted to challenge in courts the decisions adopted by provincial or State authorities in the
bcenzing of these fwojects.

4. In the light of the precedent, they claim that this regulatory amendments amount to a
curtailment of local autonomy in the Netherlands, since the realm of local responsibfities has
been dramaticaNy reduced in a number of secors of governmenta intervention (namely energy,
erwironment and landscape protection). On the basis of this assumptlon, they claim that the
Charter ties beer disregarded or infringed.

2. Articles of the Charter appilcable to the analysed situatlon

5. In our view, the raw facts alleged by the complairiants (wtiich in general are not
contradicted by the Government, zee the letter of liie Ministry of the Interior of 22 June 2016,
also aftached to this opinion) would fa under the scope of three provis3ons of the Charter: art
31,art4andast 11.

6. Namely, art. 3.1 involves the very defwiition of local self-government, a concept that
‘derio(es the nght and the ability of local authorities.. to regulate and manage a subetantial
share of public affairs under their own responsibility .‘. Therefore, the issue of competences is
inherenily connected witli the very notion of local autonorny.

7. Art. 4. 1 requres that the competences of local authorihes be prescribed by liie dom estic
Constituton ‘er by statute’. It is debatable whether this wording of the Charter may be
conzts’ued largely, in the sense of indudirig also govemmental regulations. This interpretative
cption shouki be discarded in the light of the diffa’ent linguistic veS4Ofls of the Charter. Thus,
the other official version of the Charter, the French ones, uses the word ‘Ja bi’ (les
competences. .sont Iiwées..par 1e lo)). Other lingulstic non-official versions of the Charter,
inciuded in the webs4e of the COUnCÎI of Europe, also use a wording that refers tecliriicaliy to
Acts of Parhament, to statutes er to pieces of legisiation having the sarne nature or hierarchy of
statutes (for instance, ‘delegated’ legislalion). and do not provide for room to understand that
the requirements of art. 4,1 may be satisfied by means of more governmental regulalions in a
State that is party to the converition. For instance. the Gemian version states that “die
grundlegenden Ztstandigkeifen der kommunalen Geb(etskpwschaften werden duifch die
Varfawjng oder durch Gesetz fe.stgelegr, where ,Gestetz clearly refers to acts of
Pa-téament that is to St.atides. The ltalian versioa uses liie word Jegge’, and the Spanish one,
,LW, with capita’ letter.

2(5
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8. On the other hand, art. 4.4 declares that powers given to local authorrties shail norrnaliy be
full and exclusive. They may not be undermined or limited by another, central or regional
auttiority, except as provided by the law”. Finally art. 4.6 requires that local authorities should be
consutted, irisofar as possible, in duo time and in an appropnate way in the planning and
decision-making processes for all maffers which concern (hem direcily.

9. Art. 4 has not been the object of any reservation or declaration by the Kingdom of the
Netherland at the time of ratifying the Charter on 20 March 1991 and therefore is fully applicable
to the situation here analysed.

10. For its part, art. 11 is en essential provision of the Charter, stiich “closes the circl& of the
protection of local autonomy in the national jurisdictions, by requwing that local authonties shail
have the right of recourse to a judicial remedy in order to secure free exercise of their powers
and respect for sucti principtes of local self-government. ... In our view, this provision is dear
and self-executirig, for in pnnciple it sets a concrete obligation for the national legislatoi’, to
introduce a specific legal procedure, appeal or lawsuit in favour to local authoiities, 50 that they
can challenge in courts decisions adopted by other levels or bodies of government, in the
course of whicti local auttiorities may defend local autonomy. as well as their inherent powers,
conipetences, rights, privileges or legal interests.

3. Analysis of the several claims ralsed by Lokaal 13

3.1. The alieged reduction of mualcipal compefences

11. It is dear. in our view, that the changes occurred in the legal order of the Nethedands in the
specific fields of governmental action to which the allegations by Lo4aal 13 refer, do perform a
reduction in the competences enjoyed by the muniopelities before these amendments.

12. However, it is hard to support the view that these legal changes amount to a vlolation of art.
3.1 of the Charter, in combination with art 4.1/4.4 of the said Charter. To begin with, art. 3.1 is
written doi in a rather boze manner. the vrding an important part of the public affairs” is
certainly vague, in the sense that the impoitance” of that share can be analysed under different
perspectrves and may be subect to different interpretatioos: impc.-tance in the terms of actual
number of competences, ei’ in terms of relevance of the said competences, er lmportance in
terms of the social and potiuical inipact of the sa)d competences. etc. On the other hand, II
seems dear that art. 3.1. of the Charter deels with the group or set of competences enjoyed by
local authortties wi a given country as a whole, and doos not specufy precise or concrete
cornpetences. That is, the Charter doos not rncorporate a dear table or percentage of
ceinpetences that shoukl be enjoyed by mui*ipalities, What le more, ii should be pointed out
that Ihere is no comprehensive er cadified set of competences for municlpalities in the legal
system of the Nethedands. The Municipalities Act of 2002 (as arnended) doos not contain such
enumeratron. The actual competences of munEcipalrties in the dilferent sectors of governmental
action are identif*ed by the applicable laws and regulatioris in each of these sectors. Therefore,
there is no “hard cere” of essentiel er “inherent” competences for municipalities wtiatsoever.
Accordingly, the competences granted to local authoiilies in the ditferent sectors of
govemmentat activdy may be widened er reduced by the State begi&atw’e

13. Theassessmen of bierespedordisregardof art 3.1 ofthe Charterinagivencountry
reqoires that this anatysis be conducted at a “macro’ or global context. Therefore, art. 3.1 is a
sultatife tegel bol when one deses to perfomi an assessment of the wtioIe domein of
conipetences enjoyod by local autharities (er speciflcally by mun.dpalities) in a given country,
bul il may be an unsuitabte interpretative boel to assess the pertinence er faimess of a concrete
re-atlocatiai of powers in a given sector er held. Thus, in our view individuai ad hoc er
punctuat witlidrawal of compebences do riot telt under the reqt3rements of the Charter.

14. Furthermore. the deprwatiori of powers of local authonbes in a given held. perfomied to
ceitain tegel aniendments may be “compensated” ci- ‘bianced’ by other legal anangements,
whidi night grant new ceinpetences and responsibdes to muncalities in another sector of
govemmentel action. For instance, new responsibdlties could have been awarded to the Dutch

3,5
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local authorities, therefore compensating this withdrawal, by means of other pieces of sectoral
legislation.

15. On the other hand, the MS do enjcy a certain rnargin of discrebon in deciding which is the
most proper level of government to handle certain govemmental tasks and responsibilities,
according to their legal traditions, econoniic consideratlons and political considerations of
expediency and pertinence. with due respect to the guidelines clearly enshrined in art. 4.3 of the
Charter, which clearly embodies the well-know and accepted principle of subsidiarity.

16. Only in dear and extreme cases it is possible to determine a violation or disregard of the
Charter. For instance, if there is an across-the-board or overall wthdrawal of all or most relevant
local coivpetences. One could argue that, by way of a gradual, incremental approach, the
legislature could step-by-step dismantie er dramatically reduce the reakii of local competences
in different sectors of governmeritaJ intervention, up to a point where the “essential” core of local
responsibilities could not be recognizable anymore. In our view, this possibility has not
crystallised yet in the Nethedands.

17, As the 2014 Congress Report on the situation of local and regional democracy in the
Netherlands has pointed out2, Dutch local authorlties sUB do keep at present a reasonable and
tak share of rezponsibilitles and spheree of intervention in the handling of public affairs. In this
sense, mention should be made to several pokcy pepers approved by the Central Government
in the last years, such as the 2004105 Inter-govemmental Relations Code, and that of 2013.
This policy orientation, whlch is favourable to local decentralisation, has produced tangible
(albeit controversial) resuils in the held of local aulhonties empowemient, such as the recent
transfer of competences in favour of local authorities in the domain of sooal services.

18. On the other hand, it seems undisputed that municipalities are consulted in the
decision-making process for kcensing of wind farms projects and that they are indoed involved
in the policy and decislon making for such projects (zee, letter of the Mnistry, page 4-5),
something wh,ch has not been contradicted by the local aulhorities assodation. Therefore, the
requirements of art. 4.6 of the Charter have been respected.

19. Having said that, attention should be also paid to the fact that the Kingdom of the
Nethedands has already be been zubjeci to three different Congress regorts en the situation of
local and regional democracy in that Kingdom, in 199&, 2005 and 2014 , each one beding to aConpress Recommendation. Namely, the 2014 one recommended the Dutch authorities to
relniorce the “autonomous and “prope( competences of municipalities and provmces and
reduce the tasks performed under the “Medebewind” procedure, in the light of the Article 4 para.
4”. In our view, there is a dear contradiction be(ween the legal changes reterred to in the letter
of Lokaal 13 and this recommendation. although ii shouid be stressed that the atteged legal
changes look piece before the approval of Recommendation 352(2014), narnely
in 2010 (licensing powers of wind fanns) and in 2011 (ndse control and abatement).

3.2. Ihe lack ofjudicia! remedies at the disposal of municipaiitles

20. In our view, it is dear that art. 11 of the Charter is appiicable in this oase. since Dutch
muncipa14ies are deprived of the right to file judicial appeals against the decsions of the h4ier
bodios (State er provincial aL(hodties), in cases where thew înterests, voice er autonomy has
been ignored. The govemrnent states that local authoitities are heard in the process of licensing
wind farms, bul 4 seems dear that the State body rzan stIli grant such bcences in spite of theopposition of the municipakty.

21. The requwements of arti 1 of the Charter, as summary presented supta, are not complied
with in the Nethedands, a structural patlern that was akeady und&ned in the 2014 Congress

2 See. icci ieid red denoaqr ei Wie t3eheiade C0126)7FPIAL 28 Ustîi 2014 Rolt4gS AIILV
JOSIRA, Pea (L, EPCE). Jeen-Peie UOLIiE. Fiieice (R. 500). esiey paes 17-19
R,,enlcn 55 (1S8 on inci and iridnory in Wie Ninhevanc

Ieo (2OO5 en Wie itjied feiances in Wie Pwdands
eecn.mendaWcn 2t4) inci and denoay in Wie N1s.
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Report on the situahon of local and regional democracy in the Netherlands and in
Recommendation 352 (2014) resulting thereof6. On that occasion, the Congrees Delegation
noted that there is no specific remedy for local authordies in the administrative court system,
where they could use local autonorny as a legal argument to challenge a measure, decision er
regulation approved by the central government. The situation seems to have worsened In
recent years, with the enaciment of pieces of legislation such as, inter alia, the Crisis and
Recovery Act (CRA). In that case, as in the situation clairned by Lokaal 13, the government
underlines the necessily of implementing “fast-track er expedient decision-making procedures.ç As the letter of Minister Plasteil tnes tojustify, since 31 March 2010, lodging en appeal betere
the administrative courts has been excluded for local and regional authorities, in order to reduce
the leed time of the procedure for the construction of wind farms”. In our view, this legitimate
governmental inlerest can not be put on a equal footing with the requirements of duo process of
law, WtUCh Ki our view involve, among other, the capacity for local bodies to sue in courts.

22. However, and since the Netherlands made en improper reservation” to art. II of the
Charter, this provison is regrettably not binding on that advanced and democratic kingdom, so
progressive in other domains. As a matter of tact, the country is sillI in the rear wagon of the
reduced number of countries which have declared netto be bound by art. 11 of the Charter
(concretely, only 3 countries in Europe, according to Congress data of 2016).

4. Conclusions

23. The statutory amendments resulting in a re-arrangement of local competences perforrned
by the pieces of legislation and regulations mentioned at the introduction of this document do
not constitute in our view a violatlon of the core requirements of art 4 of the Charter. They can
ho understood as a legitimate exercise of the margin of discretion enjoyed by Dutch authonties
in deciding the mest suitable manner to aocate the different responsibilities and competences
among the several layers of government. Arts. 3.1 and 4 of the Charter can be used in
assess4ng the whole system of local cornpetences in a given country, but are not a valid
analytical Wol for discussing punctual er specilic re-allocation of competences, which might be
compensated by the tegislature by means of granting additional powers to local authorities in
other fields of govemmental action. On the other hand, these legal developrnents go in a sense
wiuidi is contrary to that of Recommendation 352(2014). aflhough this document is more t’ecen
than the legal changes here discussed.

24. Ci the other hand, the tact that municpalities have been taken away the possibility to
submit a dispute with a higber level of government to judicial revew in the domain of wind farms
prpjec(s goes against the requwemenis of art. 11 of the Charter. Unfortunately, the Kingdom of
the Netberlands is not bound by this provision, foflowing the ‘mproper reselvation made af the
time of ratifyrig the Charter Consequently, and from a technical legal point of view, no violation
of art, 11 of the Charter can ho determined in connectian with the daim termulated by Lokaal 13

See. pes 27-28
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