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Introduction

I1.

The Conference of the States Parties to the United Nations Convention against Corruption was
established pursuant to article 63 of the Convention to, inter alia, promote and review the
implementation of the Convention.

In accordance with article 63, paragraph 7, of the Convention, the Conference established at its
third session, held in Doha from 9 to 13 November 2009, the Mechanism for the Review of
Implementation of the Convention. The Mechanism was established also pursuant to article 4,
paragraph 1, of the Convention, which states that States parties shall carry out their obligations
under the Convention in a manner consistent with the principles of sovereign equality and territorial
integrity of States and of non-intervention in the domestic affairs of other States.

The Review Mechanism is an intergovernmental process whose overall goal is to assist States
parties in implementing the Convention.

The review process is based on the terms of reference of the Review Mechanism.

Process

The following review of the implementation by the Netherlands of the Convention is based on the
completed response to the comprehensive self-assessment checklist received from the Netherlands,
and any supplementary information provided in accordance with paragraph 27 of the terms of
reference of the Review Mechanism and the outcome of the constructive dialogue between the
governmental experts from Luxembourg, Vanuatu, and the Netherlands, by means of telephone
conferences, videoconferences, e-mail exchanges and any further means of direct dialogue in
accordance with the terms of reference and involving Mr. Jean-Louis Bordet, Mr. Jean-Jacques
Dolar, Mr. Georges Keipes, Mr. Patrick Konsbruck, Mr. Olivier Lenert and Mr. Claude Scho. The
staff members of the secretariat were Ms. Yao Deng and Ms. Melanie Chabert.

A virtual country visit, agreed to by the Netherlands, was conducted from 23 to 27 November 2020.
The information presented below reflects the situation in the Netherlands at the time of the country
visit. Any progress or updates to legislation made since November 2020, are not included in this
report.

7. The Netherlands remarks that the information reflected in this report reflects only measures adopted

until November 2020, when the country visit took place. Therefore the contents of the report are
outdated and do not necessarily represent the current situation. Nonetheless, the Netherlands
acknowledges the findings and recommendations of the reviewing experts as presented in the
Executive Summary, which has been shared with their Parliament in October 2023.!

III. Executive summary
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Introduction: overview of the legal and institutional framework of the
Netherlands in the context of implementation of the United Nations Convention
against Corruption”

The United Nations Convention against Corruption was signed by the Netherlands
on 10 December 2003 and the document of acceptance was deposited with the
Secretary-General of the United Nations on 31 October 2006. The application of the
Convention was extended to Bonaire, Sint Eustatius and Saba on 10 October 2010.

Article 94 of the Constitution states that the provisions of international treaties
prevail over contradicting statutory law if those provisions are binding on all
persons. Accordingly, the Convention has become an integral part of domestic law,
ranking above national legislation.

The implementation by the Netherlands of chapters III and I'V of the Convention was
reviewed in the third year of the first review cycle, and the executive summary of
that review was issued on 28 May 2014 (CAC/COSP/IRG/1/3/1/Add.12).

The national legal framework for preventing corruption and recovering assets
comprises, notably, the Constitution, the General Administrative Law Act, the Civil
Servants Act of 2017, the Whistle-blowers Authority Act, the Political Parties
(Financing) Act, the Public Procurement Act, the Freedom of Information Act, the
Criminal Code, the Code of Criminal Procedure, the Enforcement of Criminal
Judgments (Transfer) Act and the Money-Laundering and Terrorist Financing
(Prevention) Act.

Relevant corruption prevention and asset recovery authorities include the National
Ombudsman, the Whistle-blowers Authority, the Court of Audit, the Ministry of the
Interior and Kingdom Relations, the National Internal Investigations Department,
the Fiscal Information and Investigation Service, the Central Authority for Mutual
Legal Assistance in Criminal Matters within the Ministry of Justice and Security, the
Public Prosecution Service, the Asset Recovery Office and the International Legal
Assistance (Criminal Matters) Division of the Public Prosecution Service, as well as
law enforcement agencies such as the Anti-Corruption Centre of the Fiscal
Information and Investigation Service and the National Police Force.

All information provided in the present executive summary reflects the situation in
the Netherlands at the time of the country visit in November 2020.

Chapter II: preventive measures
Observations on the implementation of the articles under review

Preventive anti-corruption policies and practices, preventive anti-corruption body
or bodies (arts. 5 and 6)

There is no overarching anti-corruption strategy, but all government entities must
develop an integrity policy and publish an annual account of their integrity policy
(art. 4, para. 4, of the Civil Servants Act). Each entity is responsible for the
formulation, implementation and monitoring of its own policy. The Minister of the
Interior and Kingdom Relations is responsible for the overall system of integrity
policies. Monitoring of the framework is carried out through internal evaluations.

There is no systematic evaluation of the effectiveness of administrative and legal
instruments.

*

In view of the status of Curagao, Sint Maarten and Aruba as separate countries within the
Kingdom of the Netherlands, the following findings relate only to the implementation of
the Convention in the Netherlands. The focus of the report lies on the European part of the
country and largely exempts the Caribbean special municipalities (Bonaire, Sint Eustatius
and Saba).



Anti-corruption practices include the creation of an information platform by the
Ministry of Justice and Security to increase and disseminate knowledge relating to
the prevention of corruption; however, operation of the platform has been suspended
since 2019.

The Netherlands does not have a centralized body exclusively designated to prevent
corruption, and preventive measures are taken at different levels of Government.

The office of the National Ombudsman, which is responsible for handling
complaints on the functioning of Government, is enshrined in the Constitution and
the General Administrative Law Act (art. 9:18). The Ombudsman and the Deputy
Ombudsman are appointed by the House of Representatives (art. 78a (2) of the
Constitution).

The Whistle-blowers Authority, established by the Whistle-blowers Authority Act,
is mandated to advise reporting persons and investigate suspected wrongdoing in a
work-related situation and treatment by employers (art. 3 of the Act). Its members
and Chair are appointed by royal decree for a maximum period of four years (art. 3c,
para. 1, of the Act).

The Netherlands collaborates with other States parties through the Group of States
against Corruption of the Council of Europe, the Organisation for Economic Co-
operation and Development, the Network of European Integrity and Whistleblowing
Authorities, the European Partners Against Corruption, the Group

of 20 Anti-Corruption Working Group and the European contact-point network
against corruption.

Public sector; codes of conduct for public officials;, measures relating to the
Jjudiciary and prosecution services (arts. 7, 8 and 11)

The recruitment of public officials is decentralized and each ministry or department
oversees the process with the support of the Human Resources Shared Service
Organization. Government employers may conduct an assessment of suitability and
competence for a position as a civil servant (art. 3a of the Civil Servants Act).
Vacancies are published on a central website. Hiring is at the discretion of the hiring
manager and unsuccessful candidates are notified and informed of their right to
contact the hiring manager for further information.

Each ministry or department must designate positions that involve a particular risk
of a financial conflict of interest or a risk of the improper use of price-sensitive
information (art. 5, para. 1, of the Civil Servants Act). However, there is no specific
selection procedure for, or training or mandatory rotation of, individuals in such
positions. General integrity training is provided by each government entity (art. 4 of
the Civil Servants Act).

Criteria concerning candidature for public office at the national, provincial and
municipal levels do not include disqualification for offences established in
accordance with the Convention, and criteria for the nomination of ministers and
State secretaries are not enshrined in law.

Candidates for the House of Representatives must report donations exceeding
4,500 euros per donor in a single calendar year (art. 29 of the Political Parties
(Financing) Act), but there is no reporting obligation with regard to expenditure.
Candidates to other elected positions are not subject to specific reporting
requirements in relation to donations. There is no limit on donations from natural or
legal persons, no ban on anonymous donations and only individual anonymous
donations of more than 1,000 euros must be reported (art. 21 (1) of the Political
Parties (Financing) Act). At the time of the country visit, a bill prohibiting foreign
donations was being drafted. There is no electoral oversight institution.

Government entities promote integrity, honesty and responsibility through basic
integrity standards and the establishment of guidelines (art. 4 of the Civil Servants
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Act). The Code of Conduct for Integrity in the Central Public Administration
provides civil servants in the central public administration with a framework for
managing conflicts of interest (section 4.1). The Code is not enforceable and does
not establish disciplinary sanctions. Violations of integrity rules may be sanctioned
under labour law (art. 6 of the Civil Servants Act and the Collective Labour
Agreement).

Departments may draw up further organization-specific rules. The House of
Representatives and the Senate have their own codes of conduct that establish
disciplinary measures in case of violations (arts. 5, 10 and 11 of the respective
codes).

Secondary professional activities must be reported, and ancillary activities and
financial interests that may hamper the functioning of the public administration are
prohibited (art. 8 of the Civil Servants Act). However, there is no mechanism for
verifying adherence to these rules.

“High-risk” public officials designated as such by a government employer pursuant
to article 5, paragraph 1, of the Civil Servants Act must declare their financial
interests, but the fulfilment of this obligation is not monitored and the veracity of
the declarations is not verified (see the section concerning article 52, paragraph 5,
of the Convention, below). Gifts, including benefits, cannot be accepted without the
permission of a superior (art. 8, para. 1 (e), of the Civil Servants Act).

Every public or private institution that employs at least 50 persons must have a
reporting procedure in place (sect. 2 of the Whistle-blowers Authority Act).
Violations of integrity can also be reported externally to the Whistle-blowers
Authority and the National Ombudsman. Corruption offences, depending on the type
of offence, must be reported to the Public Prosecution Service, the Fiscal
Information and Investigation Service, the National Internal Investigations
Department or the police, or through a confidential helpline (art. 162 of the Code of
Criminal Procedure).

At the time of the country visit, a plan was being developed to merge all codes of
conduct and guidelines for the courts within the judiciary into a single code of
conduct. Each court has an integrity committee and a confidential adviser that, along
with the Human Resources Department of the Council for the Judiciary, provide
advice on integrity issues.

All officials working for the Public Prosecution Office are bound by the Public
Prosecution Service Code of Conduct, the Government Code of Ethics, the
Guidelines on Reporting Integrity Violations and instructions on how to handle
integrity violations. The Public Prosecution Service Integrity Bureau was set up to
comply with the obligation to implement the integrity policy and code of conduct
within the Public Prosecution Service (art. 4 of the Civil Servants Act). In addition
to the Bureau’s advisory and policymaking role, its investigators may carry out
internal investigations into any suspected integrity violation within the Public
Prosecution Service.

Public procurement and management of public finances (art. 9)

The Netherlands has a decentralized government system and, therefore, a
decentralized procurement system, the legal framework for which is established by
the Public Procurement Act, the Public Procurement Decree, the Proportionality
Guide, the Works Procurement Regulations 2016 and the European Single
Procurement Document. The Public Procurement Act is based on the European
Union procurement directives 2014/23/EU, 2014/24/EU and 2014/25/EU. For
tenders with a value equal to or above the European Union thresholds, a European
Union tendering procedure is obligatory (art. 2.1 of the Public Procurement Act).
For tenders with a value below the European Union thresholds, part I of the Public
Procurement Act applies.



Under the Public Procurement Act, government authorities are obliged to publish all
calls for tenders on the TenderNed platform (chap. 2.3 and art. 4.13). Tenderers are
selected on the basis of award criteria (chap. 2.3.8) and, in specific cases, on the
basis of selection criteria (chap. 2.3.6) provided for in the tender documents (art.
2.3.3).

After the provisional award decision, unsuccessful tenderers have 20 calendar days
to appeal and institute summary proceedings, during which period no contract may
be awarded (arts. 2.127 and 2.131 of the Public Procurement Act). A request for a
review by a civil law judge can be made. In addition to the judicial procedure, a
special form of dispute resolution is offered by the Committee of Procurement
Experts, which issues non-binding advice when a party claims that procurement rules
have been violated (art. 4.27 of the Public Procurement Act).

Economic operators must be excluded from participating in a procurement procedure
in case of convictions for, among other offences, corruption and fraud, and may be
excluded from participating in a procurement procedure where a conflict of interest
cannot be effectively remedied (arts. 2.86 and 2.87 of the Public Procurement Act).

The Dutch Public Procurement Expertise Centre, PIANOo, is responsible for, inter
alia, organizing training activities and improving administrative capacity among
public procurement practitioners.

Procedures for the adoption of the State budget are established in the Government
Accounts Act 2016. Revenue and expenditure reports must be produced in
accordance with articles 2.22, 2.23, 2.28 and 2.29 of the Act. The Netherlands Court
of Audit is responsible for conducting an annual audit of the annual financial reports
of each ministry, and the Central Audit Service is the independent internal auditor of
central Government (art. 1.1 of the Act). The Service may be instructed by a minister
to conduct specific audits of “major projects” designated by the House of
Representatives (art. 3 of the Central Government Audit Service Decree).
Decentralized governments are subject to an annual external audit, including of
public procurement.

Civil, administrative and criminal measures on protecting the integrity of accounting
books are laid down in the General State Taxes Act (arts. 52, 68 and 69), the
Economic Offences Act (arts. 1 and 6), the Civil Code (for example, arts. 2:10,
2:361, 2:362 and 2:394) and the Criminal Code (arts. 225 and 336).

Public reporting; participation of society (arts. 10 and 13)

The Freedom of Information Act establishes, on the basis of article 110 of the
Constitution, the principle that, aside from specific statutory exceptions, information
in the possession of administrative bodies is public. Public requests for information
must be addressed within two weeks, with a possibility of extension for another two
weeks (sect. 6 of the Freedom of Information Act). Although there is no oversight
body to oversee the enforcement of the right of access to information, an appeal
against any denial of access can be made to the public body concerned and in court
(art. 6, para. 4, art. 7, para. 1, and art. 8, para. 1, of the General Administrative Law
Act). The judge may order that access to the information be provided within a certain
time frame and issue a fine to the authority concerned (art. 15b of the Freedom of
Information Act).?

Draft legislation may be published for consultation online and the comments
received from the public are considered in the drafting process.

2 Following the country visit, the Freedom of Information Act was repealed and replaced by
the Open Government Act.



In 2019, a bill was prepared to amend the Freedom of Information Act, establishing
the requirement that government institutions proactively publish certain documents
and general information on their organization and functioning).3

Measures aimed at simplifying administrative procedures include the establishment
of aknowledge and information centre to facilitate effective communication between
citizens and the Government and support administrative bodies in adopting an
informal and proactive approach to the provision of public information. The centre
also mediates between citizens and institutions in complaint, objection and appeal
procedures.

The number of corruption investigations in the country’s public administration are
published by the National Internal Investigations Department through the Public
Prosecution Service Annual Review. The Netherlands does not conduct periodic
evaluations on the risks of corruption in its public administration.

The National Internal Investigations Department, which is responsible for
investigating corruption in the public sector, is accessible to the public through its
website, which allows for anonymous reporting.

Private sector (art. 12)

Listed companies must report on their adherence to the Corporate Governance Code,
which sets out principles and best practices on internal auditing controls (principles
1.3 et seq.) and other preventive measures. On the basis of the “comply-or-explain”
principle, listed companies must either comply with the provisions of the Code or
explain their reasons for deviating from them. The Corporate Governance Code
Monitoring Committee reports its findings to the Minister of Economic Affairs and
Climate Policy, the Minister of Finance and the Minister of Legal Protection.

A public-private partnership through the Dutch Financial Expertise Centre provides
for cooperation between law enforcement and the private sector. Public bodies
involved in the fight against corruption, such as the Fiscal Information and
Investigation Service and the Public Prosecution Service, organize or contribute to
joint workshops for the public and private sector aimed at raising awareness of
specific risks of corruption.

Companies registered in the Trade Register must provide beneficial ownership
information (arts. 30 and 31 of the fourth revised European Union Transparency
Directive).

Provisions on the misuse of procedures governing private entities, including
procedures relating to subsidies and licences granted by public authorities for
commercial activities, are established in the Public Administration (Probity
Screening) Act (chap. 2, arts. 5-7).

The Corporate Governance Code contains a principle on internal audit controls
(principle 1.3), but the principle is not enforceable.

The Netherlands has not imposed restrictions on the professional activities of former
public officials in the private sector. For a period of two years following their
resignation, former ministers and State secretaries are prohibited from engaging with
civil servants from their former ministry or from ministries with which the former
minister had active involvement while in office (adjacent policy areas). However,
the Secretary-General of the ministry concerned may authorize an exception to that
rule.

Obligations on the maintenance of books by private sector entities are laid down in
the Civil Code (arts. 2:10, 2:24, 2:361, 2:362 and 2:392-395), the General Customs

w

On 5 October 2021, the Senate approved the Open Government Act, which came into effect
on
1 May 2022 and has replaced the Freedom of Information Act.
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Act (art. 10:5) and the General State Taxes Act (art. 52). The preparation and use of
false documents is criminalized by the Criminal Code (arts. 225 and 336). The
General State Taxes Act provides that any obliged person must keep accounting
records and make them available for inspection (art. 68 1 (a), (b) and (e)).

The tax deductibility of expenses that constitute bribes is prohibited (art. 3.14 of the
Income Tax Act).

Measures to prevent money-laundering (art. 14)

The Money-Laundering and Terrorist Financing (Prevention) Act establishes
obligations for various reporting entities, including banks, other financial
institutions and designated non-financial businesses and professions (art. la).
Relevant supervisory authorities include De Nederlandsche Bank N.V. (art. 1d (1a)),
the Dutch Authority for the Financial Markets (art. 1d (1b)), the Financial
Supervision Office (art. 1d (1c)), the President of the Netherlands Bar (art. 1d (1d)),
the Minister of Finance (art. 1d (1e)) and the Netherlands Gambling Authority

(art. 1d (1f)). The customer due diligence requirements under chapter II of the
Money-Laundering and Terrorist Financing (Prevention) Act provide for, inter alia,
the identification and verification of clients and beneficial owners (art. 3 (2)). All
institutions are obliged to file unusual transaction reports to the Netherlands
Financial Intelligence Unit (art. 16). The obligation to keep records for at least five
years is established under article 33 of the Act.

A risk-based approach is taken under the anti-money-laundering regime (art. 2b of
the Money-Laundering and Terrorist Financing (Prevention) Act). The national risk
assessment is conducted every two years, which requires the Minister of Finance and
the Minister of Justice and Security to jointly publish a report on the risks identified
(arts. 1 (1) and 1 (f) (1) of the Act). Reporting entities must use the results of the
national risk assessment and the supranational risk assessments produced by the
European Commission, in addition to the information they collect, to implement the
risk-based approach (art. 2c of the Act). In 2019, the Government launched a national
action plan to prevent and combat money-laundering.*

The Financial Intelligence Unit is responsible for collecting, processing and
analysing information regarding money-laundering and terrorist financing, including
the receipt of unusual transaction reports (arts. 13 and 16 of the Money-Laundering
and Terrorist Financing (Prevention) Act). Information can be shared at the domestic
level between the Unit and the Public Prosecution Service and other law enforcement
and supervisory authorities (art. 13 (f) (3) and 13 (g) of the Act). The Unit can also
exchange information, spontaneously or upon request, with its foreign counterparts
(art. 13a of the Act).

Any natural person entering or leaving the European Union and carrying cash,
including bearer negotiable instruments, with a value equal to or exceeding

10,000 euros, should declare that sum to the competent authorities (art. 3 of
Regulation (EU) 2018/1672). The customs authorities are responsible for cash
controls at the borders. Failure to declare or the act of falsely declaring cash
movements are punishable with a fine or a term of imprisonment of not more than
four years in the case of intentional failure to declare (art. 10:1 of the General
Customs Act). At the time of the country visit, the General Customs Act was being
revised to include an obligation to declare cash or cash equivalents of 10,000 euros
when entering or leaving the Netherlands; the customs authorities are required to
report such transactions to the Financial Intelligence Unit (art. 9 of Regulation (EU)
2018/1672).

Regulation (EU) 2015/847 on information accompanying transfers of funds is
directly applicable in the Netherlands. The Regulation requires reporting entities to

4 Following the country visit, the plan was renewed in 2022.
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2.2,

2.3.

obtain adequate information on payers and payees and maintain proper records (arts.
4,7, 8 and 16).

The Netherlands is a member of the Financial Action Task Force and has undergone
three rounds of evaluation so far.> It was reported that the fourth and fifth European
Union money-laundering directives were duly transposed into national law. The
national authorities have the ability to cooperate widely with their counterparts
through various networks in order to prevent money-laundering.

Successes and good practices

* The establishment of the knowledge and information centre to facilitate
effective communication between citizens and the Government, in order to
support all administrative bodies in adopting an informal and proactive
approach to the provision of public information (art. 10 and art. 13, para. 1

(b))
Challenges in implementation

It is recommended that the Netherlands:

* Ensure that an effective mechanism is in place to evaluate the effectiveness of
integrity policies, ensure coordination between government institutions in the
formulation, implementation and monitoring of those policies, and endeavour
to consistently implement existing preventive practices (art. 5, para. 1).

Endeavour to periodically evaluate the effectiveness of relevant legal
instruments and administrative measures (art. 5, para. 3).

Ensure the designation of a body or bodies responsible for overseeing and
coordinating the implementation of integrity policies at the relevant levels of
Government (art. 6, para. 1).

Enhance transparency in the recruitment of public officials by establishing
clear criteria on the recruitment, hiring, retention, promotion and retirement of
civil servants, and consider establishing an oversight body to ensure that
recruitment is based on the principles of efficiency, transparency and objective
criteria

(art. 7, para. 1 (a)).

Establish adequate procedures for the selection and training of individuals for
public positions identified as being especially vulnerable to corruption and
consider establishing the rotation of such individuals to other positions (art. 7,
para. 1 (b)).

Consider adopting legislative and administrative measures to prescribe criteria
for the positions of ministers and State secretaries, and extending the criteria
concerning candidature for and election to public office to include no prior
convictions for offences established in accordance with the Convention (art. 7,
para. 2).

Consider establishing a comprehensive framework on the funding of
candidatures for elected public office beyond candidates for the House of
Representatives, establishing a reporting obligation with regard to expenditure,
establishing a limit on donations from natural or legal persons, banning
anonymous donations, establishing an electoral oversight body and enacting
the bill prohibiting foreign donations (art. 7, para. 3).

Strengthen systems to prevent conflicts of interest and endeavour to extend the
obligation to report interests to include assets, and include the interests and
assets of close family members; consider establishing a monitoring,

5 Following the country visit, the Netherlands completed its fourth evaluation
in 2022.



verification and sanctions mechanism to ensure compliance with reporting
obligations; and consider permitting its competent authorities to share such
information with foreign competent authorities (art. 7, para. 4, art. 8, para. 5,
and art. 52, para. 5).

» Consider establishing an oversight body to ensure effective access to
information through the monitoring of implementation of the access to
information legislation (art. 10 (a) and art. 13, para. 1).

* Consider publishing periodic reports on the risks of corruption in the public
administration (art. 10 (c)).

* Impose restrictions for a reasonable period of time on the employment of
public officials by the private sector, where such employment relates directly
to the functions held during their tenure (art. 12, para. 2 (e)).

» Consider taking further measures to ensure that private enterprises, taking into
account their structure and size, have sufficient internal auditing controls to
assist in preventing and detecting acts of corruption (art. 12, para. 2 (f)).

Chapter V: asset recovery
Observations on the implementation of the articles under review

General provision, special cooperation; bilateral and multilateral agreements and
arrangements (arts. 51, 56 and 59)

The Netherlands can apply relevant provisions of the Criminal Code, the Code of
Criminal Procedure, the Financial Penalties and Confiscation Orders (Mutual
Recognition and Enforcement) Act and the Enforcement of Criminal Judgments
(Transfer) Act for the purpose of asset recovery. The Central Authority for Mutual
Legal Assistance in Criminal Matters within the Ministry of Justice and Security is
the central authority for all forms of judicial mutual legal assistance with regard to
non-member States of the European Union, while the Asset Recovery Office acts as
the national point of contact for the confiscation and recovery of assets. A bank data
retrieval portal serving as the central bank register was created by the Bank Data
Retrieval Portal Act.

Information can be shared spontaneously by the Financial Intelligence Unit with its
foreign counterparts and through its membership of the Egmont Group of Financial
Intelligence Units, or by other authorities through different networks, such as the
International Criminal Police Organization (INTERPOL), the European Union
Agency for Law Enforcement Cooperation and the European Union platform of asset
recovery offices.

The Netherlands has concluded several multilateral and bilateral agreements and
has joined the Camden Asset Recovery Inter-Agency Network and other networks
for international cooperation in asset recovery.

Prevention and detection of transfers of proceeds of crime; financial intelligence
unit (arts. 52 and 58)

Chapter II of the Money-Laundering and Terrorist Financing (Prevention) Act
prescribes specific customer due diligence requirements, including verification of
customer identities. Reporting entities must conduct enhanced customer due
diligence if the business relationship or transaction entails a greater than average
risk or if there is an increased geographical risk (art. 8 (1)). Enhanced due diligence
measures must also be taken in respect of politically exposed persons (art. 8 (5) to
(9)), including both foreign and domestic politically exposed persons. Such
measures are also applicable to family members and close associates of politically
exposed persons. The Minister of Finance and the Minister of Justice and Security
are required to establish a list of positions that qualify as prominent public positions,
including domestic politically exposed persons and foreign politically exposed
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persons based in the Netherlands (art. 9a). Measures on the identification of
beneficial owners are provided under chapter 2 of the Money-Laundering and
Terrorist Financing (Prevention) Act (arts. 3, 3a, 4, 8 and 9 and sect. 2.4a), and the
beneficial ownership registers for legal entities and for trusts and similar legal
arrangements have been established accordingly. All beneficial owners must be
identified by obliged entities.

The Ministry of Finance and the Ministry of Justice and Security have issued general
guidance on the Money-Laundering and Terrorist Financing (Prevention) Act. In
addition, the supervisory authorities have issued various guidelines and advisories
tailored to specific sectors, such as the De Nederlandsche Bank N.V. Guidance on
the Money-Laundering and Terrorist Financing (Prevention) Act, to assist reporting
entities under their supervision in carrying out their obligations under the Act,
including in the area of enhanced customer due diligence.

Institutions must maintain records for at least five years after the date of termination
of the business relationship or up to five years after completion of the relevant
transaction (art. 33 of the Money-Laundering and Terrorist Financing (Prevention)
Act).

The Financial Supervision Act prohibits all persons with a registered office inthe
Netherlands from providing banking services without a licence granted by the
European Central Bank (art. 2:11). In addition, it is prohibited for banks and other
financial undertakings to enter into or continue a correspondent relationship with a
shell bank or with a bank or other financial undertaking that is known to allow a
shell bank to use its accounts (art. 5 (5) of the Money-Laundering and Terrorist
Financing (Prevention) Act).

“High-risk” public officials, as designated by the Civil Servants Act, must declare
financial interests (art. 5 (1) (d) and art. 8 of the Act), which do not include all types
of assets. Each government entity must internally register the declarations. However,
there is no centralized monitoring, verification or appropriate sanctioning for
non-compliance, or an authority to verify that government entities enforce this
obligation. The legislation contains no provisions on the reporting of accounts that
public officials have an interest in or signature or other authority over in foreign
jurisdictions.

The Financial Intelligence Unit is responsible for receiving, analysing and
disseminating unusual transaction reports to the competent authorities (art. 16 of the
Money-Laundering and Terrorist Financing (Prevention) Act). The Unit may also
request further data or information from reporting entities if it deems it necessary
(art. 17 of the Act). It cooperates with national authorities and foreign financial
intelligence units pursuant to article 13 of the Act and is a member of the Egmont
Group. A draft bill authorizing the Unit to temporarily suspend unusual financial
transactions was under consultation at the time of the country visit.

Measures for direct recovery of property; mechanisms for recovery of property
through international cooperation in confiscation, international cooperation for
purposes of confiscation (arts. 53, 54 and 55)

Foreign States have legal standing in the country’s courts. They can initiate action
in civil proceedings to establish title to or ownership of property, for example
through “revindication” or through a claim for unlawful enrichment or an unlawful
act

(arts. 5:2, 6:212 and 6:162 of the Civil Code). In addition, when the defendant is the
“owner” of the disputed property, foreign States may obtain ownership of the
property that has been unlawfully taken in lieu of compensation as an injured party
in civil proceedings (art. 6:103 of the Civil Code).

Foreign States can also join criminal proceedings and claim compensation or
damages as a victim that has suffered an economic loss or other harm directly caused
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by a criminal offence (arts. 51 (a)—(h) of the Code of Criminal Procedure; art. 36f
Criminal Code). The Netherlands reported that in criminal proceedings, property can
be returned directly to original owners, including foreign States, pursuant to the
Code of Criminal Procedure (arts. 116 and 353). If the judge finds that the hearing
of the claim of the injured party imposes a disproportionate burden, the injured party
can be referred to a civil court (art. 361 of the Code). In addition, the interested
parties may file a written complaint to the criminal court about the confiscation of
objects belonging to them within three months of a decision becoming enforceable
(art. 552 (b) of the Code).

The Netherlands distinguishes between foreign confiscation orders issued by
European Union member States and non-member States. The Financial Penalties and
Confiscation Orders (Mutual Recognition and Enforcement) Act is applicable to the
enforcement of confiscation orders from States members of the European Union
where a confiscation order would be recognized and enforced under national law
(arts. 4, 22 and 35). The convicted person and interested parties may appeal against
the recognition and enforcement of a confiscation order to the Northern Netherlands
District Court (arts. 27 and 39). With regard to the enforcement of a foreign
confiscation order from a non-member State of the European Union, the order would
be transposed into a domestic confiscation judgment and enforced in the Netherlands
(arts. 14—-16, 18-28 and 30-33 of the Enforcement of Criminal Judgments (Transfer)
Act). A public hearing should be held for that purpose, and the court should hear the
opinions of the public prosecutor and the defendant (arts. 28 (2) and 31a). There is
also a possibility to appeal against the decision of the court (art. 32).

Confiscation of the proceeds and instrumentalities of money-laundering and other
criminal offences is envisaged under the Criminal Code (arts. 33 (1), 33a and 36e¢).
National law does not provide for non-conviction-based confiscation, although
lawmakers were reviewing the possibility of introducing such a procedure at the time
of the country visit. However, it was reported that foreign non-conviction-based
confiscation orders could be enforced in the Netherlands, as the Financial Penalties
and Confiscation Orders (Mutual Recognition and Enforcement) Act and the
Enforcement of Criminal Judgments (Transfer) Act do not distinguish between
confiscation orders in that regard.

Similarly to the enforcement of foreign confiscation orders, the Netherlands also
distinguishes between requests for seizure from European Union member States and
non-member States. Seizure within the European Union is governed by articles 5.5.1.
to 5.5.19 of the Code of Criminal Procedure, in which the mutual recognition and
enforcement of European Union freezing orders is regulated. With regard to requests
from non-member States of the European Union, insofar as it is provided by a treaty,
including the Convention, property that would be confiscated under the law of the
foreign State may be seized and preserved at the request of that foreign State (art.
13a of the Enforcement of Criminal Judgments (Transfer) Act). Such requests could
either entail a foreign seizure order or demonstrate that such an order would have
been issued if the relevant property had been in the territory of the foreign State.

The Netherlands reported that it may initiate its own investigation on the basis of a
foreign arrest or criminal charge that involved a substantial suspicion of criminal
offences without asking for a foreign request. The administration of assets is
governed by the Seized Objects (Safekeeping) Decree, under the responsibility of
the Asset Management Office and other relevant agencies.

The Netherlands has received and executed foreign requests for confiscation of
property before. In addition, a domestic criminal and financial investigation into
gains unlawfully obtained by a person under investigation in a foreign State may be
initiated in the Netherlands following a request from that State made on the basis of
the Convention (art. 13 of the Enforcement of Criminal Judgments (Transfer) Act).
Investigative powers, including asset tracing and seizure, can be applied as part of
criminal and financial investigations.
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3.2,

3.3.

The Netherlands reported that it could communicate directly with foreign authorities
prior to refusing a request or lifting a provisional measure

(art. 5.1.4 (5) of the Code of Criminal Procedure). The interests of bona fide third
parties are protected under article 552a and 552b of the Code.

Return and disposal of assets (art. 57)

There is no domestic legislation governing the return and disposal of assets. Return
of property to a requesting State, including the deduction of reasonable expenses, is
conducted pursuant to bilateral mutual legal assistance agreements or on a
case-by-case basis. According to several mutual legal assistance agreements,
confiscated assets would be kept by the requested State; however, the possibility
would exist for those assets to be returned or shared, with due consideration for the
interests of bona fide third parties.

In addition, the Ministry of Justice and Security is authorized to conclude
agreements with the competent authority of the requesting State on the disposal of
confiscated assets pursuant to the Convention. Such agreements may entail the full
or partial transfer of assets to the foreign requesting State with a view to
compensating injured parties or returning the assets to the entitled parties. In this
regard, the Netherlands reported several cases involving the full return of assets.

Successes and good practices

* The establishment of two beneficial ownership registers (art. 12, para. 2 (c),
and art. 52, para. 1).

* The multidisciplinary approach taken by the Public Prosecution Service in
confiscation cases, including the use of specialized teams.
Challenges in implementation
It is recommended that the Netherlands:

* Clarify the application of different legal bases for mutual legal assistance and
asset recovery by, for example, developing an asset recovery guide (art. 51).

Strengthen systems to prevent conflicts of interest and endeavour to extend the
obligation to report interests to include assets, and include the interests and
assets of close family members; consider establishing a monitoring,
verification and sanctions mechanism to ensure compliance with reporting
obligations; and consider permitting its competent authorities to share such
information with foreign competent authorities (art. 8, para. 5, and art. 52, para.
5).

Consider requiring appropriate public officials to report foreign accounts in a
foreign country that they have an interest in or signature or other authority over
and to maintain relevant records (art. 52, para. 6).

Take the necessary measures to ensure that the direct enforcement of foreign
confiscation orders issued in States parties that are not members of the
European Union is timely and streamlined (art. 54, para. 1 (a)).

Although the Netherlands is able to enforce non-conviction-based confiscation
orders issued by foreign authorities, in order to provide mutual legal assistance,
consider taking the necessary measures to allow confiscation of property
without a criminal conviction in cases in which the offender cannot be
prosecuted by reason of death, flight or absence (art. 54, para. 1 (c)).

Adopt legislative or other measures to ensure that confiscated assets be
disposed of pursuant to the requirements of the Convention, including by
returning property to its prior legitimate owners or compensating the victims
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of the offences, and consider concluding agreements for the final disposal of
confiscated property (art. 57, paras. 1, 3 and 5).

 Consider allowing the Financial Intelligence Unit to administratively freeze or
suspend suspicious transactions (art. 58).

IV. Implementation of the Convention

A. Ratification of the Convention

The United Nations Convention Against Corruption (UNCAC) was signed by the Netherlands on
10 December 2003. This Convention was submitted to the Dutch Houses of Parliament for tacit
approval by the Minister of Foreign Affairs, after having heard the Council of State, on 4-19
September 2006. The Governors of the Kingdom of the Netherlands Antilles and Aruba were
requested to submit the Convention to the House of Parliament of the Kingdom of the Netherlands
Antilles and the House of Parliament of Aruba on 19 September 2006.

Since no expression of the wish for explicit approval (by the Houses of Representatives or by the
Ministers Plenipotentiary) was received, the Convention was tacitly approved. The document of
acceptance was deposited with the Secretary-General of the United Nations (UN) on 31 October
2006.

Approval was given for the European part of the Netherlands.

B. Legal system of the Netherlands

The Dutch Constitution takes a moderately monist approach to international conventions. Article
93 of the Constitution states that provisions of treaties and of resolutions by international institutions
that are binding on everyone, shall have binding force after they have been published in the Treaty
Series (het Tractatenblad).

Article 94 of the Constitution states that provisions of international treaties override contradicting
statutory law ('Statutory regulations ... shall not be applicable if such application is in conflict with
provisions of treaties that are binding on all persons or of resolutions by international institutions').
Accordingly, the UN Convention Against Corruption has become an integral part of Dutch
domestic law through its publication, ranking above national legislation.

According to the memorandum of the Minister of Foreign Affairs to the Parliament asking for
approval of the Convention, the approval did not require any legislative action, with the exception
of some amendments to the technical aspects of the Dutch Extradition Act which were planned to
be incorporated into the Dutch Penal Code.® Otherwise, the amendments for the international
instruments to which the Netherlands became a State Party prior to UNCAC were considered
sufficient to meet the obligations under UNCAC as well.

The Netherlands is a parliamentary democratic constitutional monarchy. It borders the North Sea
to the north and west, Belgium to the south and Germany to the east. Its capital is Amsterdam and

¢ September 6, 2004: kst100828.2s.pdf (officielebekendmakingen.nl)

14




its seat of government is The Hague. The Netherlands is densely populated. At this moment
(November 2019), approximately 17,323,639 people live in the Netherlands, on 41,562 km2. It is
a geographically low-lying country, with about 27 per cent of its area and 60 per cent of its
population located below sea level. Significant areas have been gained through land reclamation
and preserved through an elaborate system of polders and dykes. The Netherlands is a founding
member of the UN, the North Atlantic Treaty Organization (NATO), the European Communities
(now the European Union (EU)), the International Monetary Fund, the World Bank and the West
European Union. As a relatively small country with a globally oriented economy, The Netherlands
attaches great importance to multilateral and international relations.

The Netherlands is one of four countries which together form the Kingdom of the Netherlands. In
addition to Netherlands, the Kingdom includes the countries Aruba, Curacao and Sint Maarten. The
Statute of The Kingdom of The Netherlands (Statuut voor het Koninkrijk der Nederlanden) governs
the constitution of The Kingdom of The Netherlands. The Netherlands itself is divided in a
European section and three special municipalities in the Caribbean, namely the islands Bonaire,
Sint Eustatius and Saba. This report only concerns the European part of the Netherlands; the
Caribbean countries and special municipalities are excluded from this evaluation.

Dutch economy

The Dutch economy is a private free market system. The main impact of the government on the
economy is through regulation and taxation. The Dutch have long been renowned as merchants and
a significant part of the economy is now based on foreign trade. Its exports and imports of goods
and services comprise 83.0 and 72.2 per cent of its GDP, respectively (World Bank, 2017). These
large shares are pushed upwards by a large volume of re-export activities, reflecting Rotterdam’s
role as a gateway to Europe. In 2017, The Netherlands ranked 8th in the world in terms of export
levels (CIA World Factbook, Netherlands Country Profile). A large share of the export of goods
are machinery-related and chemical products, while the major sectors with regard to the export of
services include business, professional and technical services, franchises (and similar rights), and
air and sea transport. With regard to the export of goods, the major trading partners of the
Netherlands are Member States of the EU (in particular Germany, Belgium, France and the United
Kingdom), the United States and China. Major trading partners with regard to the export of services
are also EU Member States (in particular Ireland and Germany) and the United States. The
Netherlands is home to some of the world’s largest corporations, including Royal Dutch Shell and
Unilever.

Along with the United States, the Netherlands has consistently been one of the main proponents of
international free trade as well as the reduction of duties and tariffs on goods and services. As a
member of the EU, the Netherlands uses the euro as its currency.

System of government

The Netherlands has been a constitutional monarchy since 1848. The Dutch Constitution
(Grondwet) determines that the ministers, are responsible for government policy rather than the
Monarch. The King enjoys a position of immunity. The Netherlands is a parliamentary democracy.
The State is ruled by the government under the supervision of Parliament. The government consists
of the Ministers under the leadership of the Prime Minister (minister-president). Parliament consists
of an Upper House or Senate (Eerste Kamer) and a Lower House or House of Representatives
(Tweede Kamer).

The 150 members of the Lower House are elected directly by the citizens of the Netherlands. In
principle, there are elections every four years. The most important task of the Lower House is to
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supervise the government’s actions and to co-create legislation. The Lower House has several
powers to do so. For instance, the Lower House may table a motion of ‘no confidence’ against the
Minister or the Cabinet. This motion can ultimately lead to the resignation of the Minister or the
Cabinet. The Lower House may also exercise the right of initiative (i.e. the right to propose bills),
the right of amendment (i.e. the right to change a bill proposed by the government), the right of
interpellation (i.e. the right to demand clarification from a Minister), the right of inquiry and the
right of budget. These rights form the basis of parliamentary democracy in the Netherlands.

The Netherlands has three administrative layers: the State, the provinces (provincies) and the
municipalities (gemeenten). Elections are held every four years for the Provincial Councils and the
municipalities. Delegates from the Provincial Councils elect the members of the Upper House; as a
result, the members of the Upper House are elected indirectly. The Upper House is co-legislator
and monitors government policy. All bills which have been passed in the Lower House must also
be approved by the Upper House. The Upper House can reject a bill, but it cannot propose or amend
bills. Otherwise, the members of the Upper House have the same rights as members of the Lower
House.

Currently (situation as of November 2019), the Netherlands has 12 Ministries. Each Ministry is
headed by a Minister, who bears political responsibility for the policy pursued by that Ministry.
There can also be other Ministers or State Secretaries (staatssecretaris(sen)) who are responsible
for some policy topics within that Ministry. The civil servants in each Ministry assist the Minister
and State Secretary in their work. They maintain an apolitical stance, according to the loyalty
principle. After elections, the civil servants continue to work at the same Ministry for the newly
appointed Ministers and State Secretaries.

The Netherlands does not have a constitutional court. The Raad van State (Council of State) must
be consulted on all bills and draft proposals. Its rulings are not formally binding but are nonetheless
authoritative. In general, once a law has been enacted by Parliament, it cannot be invalidated by the
judiciary on constitutional grounds, but it can be wholly or partly invalidated when it is
contradictory to international public law (including treaties). The courts have an important role in
developing the law through the interpretation of legislation. With regard to the legal interpretation
of legislation, explanatory notes (the Memorie van Toelichting) drafted for the purpose of the
parliamentary reading of the bills, as well as the parliamentary history regarding the bill, are an
important source for the interpretation of the provisions.

The courts

The Netherlands is a civil-law country. Its laws are written and the application of customary law is
exceptional. The role of case law is minor in theory, although it is impossible in practice to
understand the law in many fields without also taking into account the relevant case law.

A large proportion of Dutch law is laid down in international agreements, the Constitution, legal
codes, acts, and municipal and provincial by-laws. As defined by the Constitution, the Judiciary
(Organization) Act and other acts, the role of the courts in applying the law is to create order and
shape its development.

The Netherlands is divided into eleven legal districts, each with its own court. Each court has a
number of sub-district venues. Within the courts, three branches of law are defined: criminal, civil
and administrative law.

Appeals against judgments passed by the district court in civil, criminal and tax law cases can be
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lodged with the competent Court of Appeal (Gerechtshof). There are four Courts of Appeal in total.
Appeals against administrative law judgments can be lodged with the competent specialised
administrative law tribunal — the Administrative Jurisdiction Division of the Council of State, the
Central Appeals Tribunal or the Trade and Industry Appeals Tribunal (also known as the
Administrative High Court for Trade and Industry), depending on the type of case. Appeals in
cassation in civil, criminal and tax law cases are lodged with the Supreme Court of the Netherlands
(Hoge Raad der Nederlanden).

The Council for the Judiciary (Raad voor de rechtspraak), founded in 2002, is part of the judiciary
system but does not administer justice itself. It has taken over responsibility for a number of tasks
from the Minister of Justice and Security. These tasks are operational in nature and include the
allocation of budgets, supervision of financial management, personnel policy, ICT as well as
housing. The Council supports the district and appeal courts in executing their tasks within these
areas. Another central task of the Council is to promote quality within the judiciary system and to
advise on new legislation that has implications for the administration of justice. The Council also
acts as a spokesperson for the judiciary on both the national and the international level.

The Public Prosecution Service

The Public Prosecution Service (Openbaar Ministerie) and the courts together make up the
judiciary. The Public Prosecution Service is a national organisation divided over ten regions. The
organisation’s office (arrondissementsparket) in a given region is located at the district court
(rechtbank) serving that region. Every office of this kind is headed by a Chief Prosecutor. If a
convicted person or public prosecutor disagrees with the judgment handed down by the district
court, it may lodge an appeal with the court of appeals. The Public Prosecution Service has a
national office to deal with criminal appeals, which has locations at the appeal courts in Amsterdam,
The Hague, ‘s Hertogenbosch and Arnhem-Leeuwarden. The Public Prosecutor’s Office at the
appeal court in question prosecutes the case anew. The appeal court then hands down a judgment
ruling (arrest).

In addition, the Public Prosecution Service has a number of organisational units authorised to
perform tasks at the national level.

National Head Office (Parket-Generaal)

The Public Prosecution Service is headed by the Board of Prosecutors General. They decide on the
Dutch investigation and prosecution policy. Together with the organisation’s directors and staff
officers, the Board of Prosecutors General constitutes the national head office of the Public
Prosecution Service. Other constituent elements are:

1. the Bureau for Criminal Law Studies (WBOM), which acts as a knowledge and documentation
centre on legal matters for the Board of Procurators General as well as the other parts of the Public
Prosecution Service;

2. the Bureau for International Affairs (BI), which acts as a non-operational advisory body to gain
more coherence in and a better overview of the field of international affairs.

National Public Prosecutor’s Office (Landelijk Parket)

The National Public Prosecutor’s Office focuses on international forms of organised crime and on
crime that undermines society, such as human trafficking, terrorism, drug trafficking, money
laundering related to organised crime, international war crimes, child sexual abuse material, sexual
exploitation of children in the context of travel and tourism, and cybercrime and domestic bribery.
As these serious and often invisible forms of crime damage the fabric of society, they require a
coordinated approach involving partners from both within and outside the Public Prosecution
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Service.

In 2001 The board of Prosecutors General established the “Coordination commission NPIID”
(Codrdinatiecommissie Rijksrecherche (CCR). This commission, chaired by the member of the
board of Prosecutors General responsible for the NPIID, decides on the engagement of the NPIID,
policy related to this engagement and assesses (where required) the prioritization of the engagement
by the management of NPIID and the coordinating public prosecutor NPIID (“landelijk
coordinerend officier van justitie rijksrecherche” LOvJ RR). In all situations where in the course of
an investigation or an investigation that is set to commence, requires capacity from the NPIID, the
LOvJ RR must be informed by the thereto responsible person (the “(rijks)rechercheofficier”) of the
related public prosecutor’s office. The LOv] RR makes — in consultation with the steering
committee on investigation, the management or NPIID duty officer —a preliminary decision on the
engagement of the NPIID. The LOvJ RR informs the CCR. The CCR then decides if the
engagement or the NPIID is indeed required. The substantial management of the investigation is
decided upon by the responsible office of the DPPO. They are also responsible for progress and
decisions on prosecution.

National Public Prosecutor’s Office for Serious Fraud, Environmental Crime and Asset
Confiscation (Functioneel Parket)

This office is responsible for tackling fraud and environmental offences. It handles complex cases
regarding fraud and environmental crime, including cases of commercial bribery, foreign bribery
and occasionally domestic bribery. In addition, it serves as the Public Prosecution Service’s centre
of expertise on confiscating the proceeds of crime.

An amount of 20 million euros has been made available since 2018 by the Dutch federal government
for the improvement and intensification of the efforts to combat corruption as well as money
laundering in the Netherlands.

The 20-million-euro investment referred to above led among other things to the creation of the so-
called ‘corruption team’ in 2017. For a successful approach to corruption, a prerequisite is reserving
distinct capacity that includes people who are able to specialise and focus on building and
maintaining their specialist knowledge, as well as share and teach their expertise.

The corruption team is a partnership between the National Public Prosecutor’s Office for Serious
Fraud, Environmental Crime and Asset Confiscation and the National Public Prosecutor’s Office.
It exercises authority over criminal investigations that are carried out by the Anti-Corruption Centre
(ACC) of the Fiscal Intelligence and Investigation Service (FIOD).

The prosecutors in the corruption team work in the different offices within the country. At the time
of the country visit (late 2020), two prosecutors are devoting their time almost exclusively to
handling foreign and commercial corruption cases, while a third position is vacant. Nine prosecutors
are considered to form part of the team, although they are not exclusively working on corruption
and also handle other fraud cases (flexibele schil).

The National Coordinating Prosecutor on Corruption is responsible for coordinating the prosecution
of commercial and foreign bribery Together with the FIOD/ACC they are involved in the
acquisition and intake of foreign bribery cases, the professionalisation of the Dutch approach
towards this form of corruption and the development of knowledge in relation to this topic; for
example, through teaching, providing legal updates, initiating team meetings to exchange
experience and knowledge, and developing policies in the field of anti-corruption. The corruption
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team is also the point of contact for both national and international partners.

As part of this coordinating responsibility, the corruption team acts as a traffic control tower for all
commercial bribery and foreign bribery cases. The corruption team is responsible for improving the
quality of the acquisition, intake and handling of these corruption cases, while it also advises on the
allocation of the necessary competences within the Public Prosecution Service. These corruption
cases are occasionally handled by public prosecutors from outside the corruption team. In principle,
all divisions of the National Public Prosecutor’s Office for Serious Fraud, Environmental Crime
and Asset Confiscation and the National Prosecutor’s Office are able to investigate these types of
cases, provided that they have the necessary capacity and competences available at the time.

Together with the FIOD/ACC, the team centralises the incoming cases, complaints, information
and so on within. These matters are then examined and discussed with the Public Prosecution
Service in order to prioritise the cases, maintain an overview, and to advise on legal issues and
tactics.

In addition, the prosecutor responsible for corruption regarding Dutch public officials (the
coordinating public prosecutor NPIID from the National Prosecutor’s Office) is part of the team,
although he works in a different office and on other cases. This procedure was set up to enhance
the cooperation between the different offices and investigative bodies.

The following positions have been integrated into the corruption team:’

- the National Coordinating Prosecutor on Corruption;

- the National Police Internal Investigations Department (NPIID) public prosecutor from the
National Prosecutor’s Office;

- the Intelligence public prosecutor for money laundering and corruption of the National Public
Prosecutor’s Office for Serious Fraud, Environmental Crime and Asset Confiscation;

- three public prosecutors (one current vacancy) of the National Public Prosecutor’s Office for
Serious Fraud, Environmental Crime and Asset Confiscation;

- the policy adviser for corruption and money laundering of the National Public Prosecutor’s Office
for Serious Fraud, Environmental Crime and Asset Confiscation;

- the policy adviser for the National Police Internal Investigations Department from the National
Prosecutor’s Office;

- the policy secretary for corruption and money laundering of the National Public Prosecutor’s
Office for Serious Fraud, Environmental Crime and Asset Confiscation;

- two office secretaries of the National Public Prosecutor’s Office for Serious Fraud, Environmental
Crime and Asset Confiscation.

As previously stated, the flexible shell surrounding the corruption team consists of nine public
prosecutors of the National Public Prosecutor’s Office for Serious Fraud, Environmental Crime and
Asset Confiscation.

Central Processing Office (CVOM)
The Central Processing Office handles virtually all minor offences and traffic cases in the
Netherlands. Central Processing deals with anyone who is guilty of drink-driving, speeding or
driving without a licence. It makes nationwide agreements with the police concerning road traffic
enforcement, while it also assesses whether new legislation concerning the roads, waterways,
airways and railways is enforceable.

7 The following list describes the situation anno 2020. Since then, several functions have been merged together or ceased
to exist. Therefore, the overview no longer represents the situation at the time this report is published.
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National Service Centre (DVOM)

The DVOM is a service provider which performs operational management tasks for the Public
Prosecution Service in the fields of human resources, finance, information management and
facilities management.

National Police Internal Investigations Department (NPIID, Rijksrecherche)

The NPIID falls under the authority of the Public Prosecution Service. This independent body
investigates alleged cases of criminal conduct within the government, including when a public
servant is suspected of a criminal offence such as fraud or bribery.

A case may involve a police officer or a staff member at the Public Prosecution Service, but it could
equally be a civil servant at the central, local or provincial government level who is under
investigation. In addition, the NPIID is always called in use of severe violence against civilians by
the police. The NPIID conducts investigations when the integrity of the government is at stake,
when it is a sensitive case and when any appearance of partiality has to be avoided In sum the
investigations will contribute to the integrity of and trust in government and its authorities.

The NPIID investigators are police officers, though the department is part of the DPPO. The main
characteristic is that they are independent and impartial. The legal basis of their activities falls under
art. 49 of the Police Act. The tasks and interventions by the Rijksrecherche are described in a(n)
Instruction/Policy Rule. Specific criteria for intervention are:

*  Suspect is an employee of the (semi)government;

* A crime that affects the integrity of the government (corruption);

*  Need of impartiality;

*  Special expertise needed/delicate situation

Examples of cases the NPIID deals with are:

*  corruption by civil servants;

+ abuse of power by civil servants;

» use of fire arms by police officers with casualties;

«  casualties after police intervention;

*  casualties in jails;

»  other criminal offences by civil servants.

Public Prosecution Service

Section 124 of the Judicial Organisation Act provides that the Public Prosecution Service is
responsible for the criminal enforcement of the legal system and for other tasks as established by
law. The Public Prosecution Service’s main tasks are:

- investigating criminal offences;

- prosecuting offenders;

- making sure that sentences are carried out properly.

The Public Prosecution Service concerns itself with criminal offences, both minor and serious, and
is the only body that can decide to prosecute somebody.

The police are responsible for the practical side of criminal investigations. They collect evidence,
interview witnesses and victims, and arrest suspects. In addition, they are required to keep a
complete record of the case in the form of an official report. However, the Public Prosecution
Service has the ultimate responsibility for the investigation. The police have to render account for
their actions to one of the public prosecutors of the Public Prosecution Service. Every investigation
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is carried out under the instructions of a public prosecutor, who ensures that the police observe all
the rules and procedures laid down by law. This procedure is of particular importance in the case
of a serious offence, where the public prosecutor will be involved from the beginning of the
investigation.

The Public Prosecution Service is also responsible for supervising criminal investigations carried
out by other authorities, such as the municipal social services, the FIOD, and the Netherlands Food
and Consumer Product Safety Authority. If necessary, the public prosecutor may authorise the
police to apply certain coercive measures. The Public Prosecution Service does not have unlimited
powers and certain measures may only be taken with permission from the courts. Examples are
house searches and telephone tapping.

Prosecution begins as soon as the courts become involved in a case, even if no one has actually
appeared in court. For instance, the court may be asked to issue a warrant for remand in custody if
someone is suspected of having committed a serious offence. The person in question can then be
detained for a limited period of time.

The public prosecutor may have reason to decide not to prosecute a case and may therefore drop
the charges against the suspect. This situation could be the case, for instance, if the police have not
managed to collect sufficient evidence. The charges may also be dropped for other reasons, as a
matter of policy. The public prosecutor can decide as well to settle a case out of court. Prosecutions
in the Netherlands are conducted according to the principle of prosecutorial discretion
(opportuniteitsbeginsel). Article 167 of the Dutch Code of Criminal Procedure delegates the
decision to prosecute to the Public Prosecution Service. The Public Prosecution Service has a
discretionary power to dismiss a case, to settle a case out of court or to choose for what
offence/which offences a suspect shall be prosecuted. The decision to prosecute is not a matter of
arbitrariness, however, because the public prosecutor is subject to general guidelines called
Instructions (Aanwijzingen) for the prosecution of several offences. These Instructions
counterbalance the discretionary powers of the Public Prosecution Service.

Anyone who is directly involved in a case may object to the charges being dropped by lodging a
complaint with the Court of Appeal. If the Court finds that the complaint is well founded, the Public
Prosecution Service has to start a prosecution.

If the Public Prosecution Service does not drop the charges or settle out of court, the suspect has to
appear in court. It is sent a summons: a letter stating when the case is to be heard and giving a
description of the offence or offences with which it is charged. The defendant may only be tried on
those counts. Relatively minor offences are heard in a court presided over by a single judge. More
serious cases are heard by three judges.

The case against a defendant is presented in court by the public prosecutor. After the public
prosecutor has explained in full the charges that have been filed, the court interrogates the
defendant. The public prosecutor is also given an opportunity to interrogate the defendant.
Subsequently, the public prosecutor gives his opinion of the case and requests the court to impose
what he considers to be an appropriate sanction. The public prosecutor may also request an
acquittal.

One of the Public Prosecution Service’s tasks is also to protect the interests of people who have

suffered as the result of a crime. It advises them on how to claim compensation and keeps them
informed of progress in the case. In addition, it can negotiate between the offender and the victim
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to arrange compensation.

The Public Prosecution Service is accountable to two separate authorities. First, the courts review
the conduct of the Public Prosecution Service and the police services. Second, the Minister of
Justice and Security has political responsibility for the Service’s conduct and performance, and may
be called upon to render account to Parliament.

The Minister is concerned with general policy on investigations and prosecutions. Only rarely does
he intervene in individual cases, although he might issue instructions to the Service’s public
prosecutors after consulting the Board of Procurators-General. If the Minister decides to issue
instructions to the Public Prosecution Service, he keeps the court hearing the case in question fully
informed. It is of course the court that makes the ultimate decision in criminal prosecutions. If the
Minister decides that a person will not be prosecuted, he has to inform Parliament of his decision.

For more information on the organisation of the Public Prosecution Service, please refer to the
brochure ‘The Public Prosecution Service at a glance’ (December 2019).

Investigative authorities

Various investigative authorities are responsible for detecting corruption offences and can carry out
investigations. Among those are the National police, the NPIID, the Royal Netherlands
Marechaussee (KMar) and the FIOD.

For information on the police organisation, please refer to the brochure ‘Policing in the
Netherlands’. See also: https://www.government.nl/documents/leaflets/2009/01/01/policing-in-
the-netherlands. This brochure was produced in 2009. Since then, there has been an important
change with regard to the responsible Minister for the police organisation. In October 2010, part of
the tasks of the Ministry of the Interior and Kingdom Relations (among other things the
responsibility for the police organisation) was transferred to the Ministry of Justice, as it was called
at that time. This change means that the Minister of Justice and Security has since had full
ministerial accountability for the national police force. The Minister determines the budget and sets
the framework within which the national police force works. The brochure ‘Working on a Safe and
Just Society’ contains a brief description of the organisational structure as well as the goals and
responsibilities of the Ministry of Justice and Security. See for the brochure:
https://www.government.nl/documents/leaflets/2012/03/27/working-on-a-safe-and-just-society.

The purpose of the NPIID is to be an investigative authority, with a focus on the detection of
punishable crimes committed by semi-governmental or other officials. The NPIID is an independent
part of the Dutch police force, falls under the authority of the Board of Procurators General and has
the same investigative powers as the regular police. See above for more information on the NPIID.

The FIOD is the special criminal investigation service of the Netherlands Tax Administration
(NTA), under the Ministry of Finance.® The FIOD combats fiscal, financial-economic and
commodity fraud, while it also safeguards the integrity of the financial system and combats
organised crime, especially its financial component. If the NTA or supervisory bodies such as the
Dutch Central Bank or the Authority for the Financial Markets suspect fraud, the matter is referred
to the FIOD. The FIOD then assesses whether fraud is indeed being committed. If so, the FIOD
may decide to start a criminal investigation in consultation with the Public Prosecution Service. In

8 Until 2020, the tax and customs administration formed a joined organisation with name Tax and Customs Administration
(NTCA). In 2020, they have been separated in two individual organisations.
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this context, particular attention is paid to the social interest and feasibility of a prosecution. The
final outcome of the investigation is set out in an official report. In nearly 90% of cases, the public
prosecutor decides to prosecute the suspect. This procedure can involve summoning the suspect to
appear in court, but the public prosecutor may also opt for an out-of-court settlement. If prosecution
nor settlement is decided, the case can also be dealt with administratively by the NTA or the
supervisory body. This fact means that the NTA or the supervisory body can impose a fine on the
offender.

The FIOD also performs activities in the area of economic planning, financial integrity, social
benefits and goods movements. These activities involve matters such as bankruptcy fraud, money
laundering and health-care fraud. In addition, the FIOD contributes to the fight against organised
crime and terrorism by conducting criminal investigations as well as by mapping out the money
flows of criminal and terrorist organisations. Because financial-economic and fiscal fraud is not
restricted by borders, the FIOD cooperates with foreign sister organisations.

In September 2016, a special Anti-Corruption Centre (ACC) within the FIOD was established and
operationalised. The ACC is a centre of expertise in the field of corruption within the FIOD. Having
this specialised body in place enables the FIOD to detect signs of corruption at an early stage and
investigate them immediately. The ACC, which consists of FIOD employees, is aimed at combating
bribery and corruption, mainly focusing on foreign bribery as well as commercial bribery. Offences
related to these foreign bribery offences are also investigated by the ACC. The ACC consists of the
following three divisions:

1. Detection and Acquisition;

2. Investigation;

3. Knowledge.

The FIOD is divided into six regions; there are offices at different locations in the Netherlands. The
management team and the central staff are located in Utrecht. Investigation teams operate from all
locations. In addition, there are anti-money laundering teams, a strategic intelligence team, an
international team and a Criminal Intelligence Team (TCI). Moreover, the FIOD has its own arrest
teams.

In addition to the FIOD, there are three other special investigative services:

1. the Social Affairs and Employment Inspectorate (Inspectie Sociale Zaken en Werkgelegenheid)
of the Ministry of Social Affairs and Employment;

2. the Human Environment and Transport Inspectorate (Inspectie Leefomgeving en Transport) of
the Ministry of Infrastructure and Water Management;

3. the Intelligence and Investigation Service of the Netherlands Food and Consumer Product Safety
Authority (Nederlandse Voedsel- en Warenautoriteit) of the Ministry of Agriculture, Nature and
Food Quality.

The above three special investigative services do not have a special task in investigating corruption.
Nevertheless, if they come across any corruption offences during their regular ongoing
investigations, these special investigative authorities can include such offences in their
investigations.

The Royal Netherlands Marechaussee — a part of the military- has responsibilities following from
article 4 of the Police Act, which include policing responsibilities within the Dutch military and
military locations.

Policy on tackling financial-economic crime
In 2007, the Dutch government started a comprehensive government programme aimed at tackling
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financial crime — the Programme for Reinforcement of Measures against Financial and Economic
Crime (FINEC) — in which all ministries and involved agencies cooperated closely. Simultaneously,
the governmental Reinforcement Programme against Organised Crime was launched. The two
programmes included differing but similar elements and were designed in a mutually reinforcing
manner.

The principle guiding the Dutch financial crime policy is to make the Netherlands a hostile
environment for committing financial crime. The Netherlands believes that this aim can only be
achieved through a system of prevention, disruption and enforcement, operating across
organisational as well as geographical boundaries.

The FINEC programme is an innovative, programmatic approach, which means including all
relevant actors (public and private) in combination with the reinforcement of existing measures.
The implementation of the reinforcement programme involves the Ministry of Justice and Security,
the Ministry of Finance, the Ministry of the Interior and Kingdom Relations, special investigation
agencies, the police, the Public Prosecution Service, along with all its specialised agencies and
private-sector actors (such as insurance companies and banks). The overall programme on financial
crime, FINEC, brought significant expansion of law enforcement agencies involved in the tackling
of financial crime.

The FINEC programme lasted until 2011. The current government has more or less continued the
reinforcements made in the FINEC programme through its Confiscation of Illicit Gains programme
(Programma Afpakken). This national programme, which started in February 2011, ensures that
law enforcement authorities (the public prosecutor, the police and special investigation services)
can confiscate more money (and in a smarter and more effective way) from criminals. In the
upcoming years, structurally more money has to be confiscated, ultimately resulting in an amount
of 100 million euros in 2018. Through an effective and efficient use of all instruments of criminal,
administrative, tax and civil law, the emphasis placed on confiscation ensures that crime does not

pay.

The Combating Financial Crime (Extended Powers) Act entered into force on 1 January 2015. This
legislation provided for the further expansion of the options available to investigate and prosecute
white collar crime as well as penalise it more harshly.

The maximum prison sentence for various financial and economic offences has been increased,
while a flexible maximum level for fines has been introduced for legal persons. This flexible
maximum level means that a fine can be imposed on a legal person of up to 10 per cent of its annual
turnover.

Furthermore, the criminal penalties for abuse of grant monies and official as well as commercial
bribery have been updated and broadened, the maximum penalties for bribery and money
laundering have been increased, and the possibilities for the deduction of any costs incurred on
criminal proceeds have been restricted. ‘Habitual’ infractions of the lighter category of economic
offences, as referred to in Article 6(1)(2) of the Economic Offences Act (WED), have furthermore
been criminalised independently. Systematic violations of these economic regulatory acts are
punishable by imprisonment for up to four years or with a fine of the fifth category.

The Act not only leads to legal entities and executives risking higher penalties as well as the

confiscation of unlawfully obtained proceeds, it also allows for a significantly broader use of
investigative and coercive measures against legal entities as well as their managers. As a result of
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the increase in the maximum penalty for commercial bribery and the criminalisation of systematic
infractions for the lighter category of economic offences, it will be possible to detain persons
suspected of such offences even when they are not caught in the act and take them into provisional
custody. Furthermore, the investigative services can increasingly proceed to record
telecommunications. The limitation period for commercial bribery and systematic infringement of
the WED has also been extended from six to twelve years, as a result of which legal entities and
executives risk prosecution for a significantly longer time.

Finally, a number of statutory periods were introduced in relation to the procedure for the seizure
of so-called ‘confidential third-party documents’. This amendment came into force on 1 March
2015.

Even after the Confiscation of Illicit Gains programme, which involved the structural investment
of 20 million euros per year to strengthen the criminal justice chain, multiple investments were
made to strengthen organisations aimed at reinforcing the approach to financial and economic
offences. For example, an amount of up to 20 million euros per year was invested in the FIOD and
the Public Prosecution Service from 2016 onwards to strengthen the tackling of corruption and
money laundering. At the same time, investments were made in regional partnerships aimed at
combating money laundering and confiscating criminal assets, such as the Brabant-Zeeland task
force and the Rotterdam confiscation team (afpakteam). In 2017, 30 million euros were made
available as a one-off boost to strengthen the approach to confiscating criminal assets. This amount
was invested in regional projects, improvements to seizure registration and the further development
of the Bank Data Retrieval Portal. In 2019, an amount increasing up to a structural sum of 29 million
euros per year from 2021 was made available to organisations including the FIOD, the NTA,
Financial Intelligence Unit (FIU) and the Public Prosecution Service in order to intensify the
detection of money laundering, tackle fraud and combat criminal subversion. Also see the Letter to
Parliament on the Confiscation of Illicit Gains programme of 13 March 2019 (Lower House of
Parliament, session year 2018-2019, 29 911, No 221) and the Letter to Parliament on Money
Laundering of 30 June 2019.

In January 2019 the DPPO presented its results in this area for 2018. In the letter of March 2019
the minister of Justice and Finance specified the necessity for effective policy and collaboration and
identifying key areas of action. At this time four areas were identified to further strengthen their
activities together with the FIOD and NP, including further reinforcing systematic financial
investigations in all criminal law investigations, increase expertise and adapting to swift societal
and technological changes, further internationalization, monitoring. These topics were also
elaborated in the abovementioned letter to parliament. Moreover in the fight against the disruptive
effects of organized crime legislative, policy and operational measures are continuously developed
and undertaken to reinforce financial investigations, increase possibilities to seize criminal assets
and undertake an approach to confiscate assets effectively.

National key performance indicators are formulated and progress is monitored annually by the
Ministry of Justice and Security and the Ministry of Finance. From 2020 onward the seizure results
are reported for each (regional) prosecutor’s office and police region and a national criminal law
confiscation result is reported. In the preparatory phase of a possible investigation, financial
paragraphs will be developed in intelligence reports, criminal assets reports will developed.
Afterwards a project plan is drawn up once a case is accepted (upon suspicion of any criminal act)
and becomes a criminal investigation. The project plan focuses special attention on the possibilities
of confiscation.
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The Caribbean parts of the Kingdom of the Netherlands

Constitutional structure

The Kingdom of the Netherlands underwent a process of constitutional reform in 2010. The changes
concern the Netherlands Antilles, a country within the Kingdom of the Netherlands that comprised
the islands of Curagao, Sint Maarten, Bonaire, Sint Eustatius and Saba. These reforms are based on
the results of referenda and on decisions taken by representative assemblies about the islands’ future
constitutional status. The results, with one exception, were unequivocal: the islands no longer
wanted to be part of the Netherlands Antilles, yet they also did not want to sever their ties with the
Netherlands. As an exception, Sint Eustatius voted to remain a part of the Netherlands Antilles.

On the basis of an outline agreement concluded in 2005 (which set out agreements on constitutional
reforms, financial and economic issues, law enforcement and good governance), a series of
conferences was launched with the aim of taking a coordinated and parallel approach to dealing
with the complexities of this process. In October and November 2006, this approach led to final
declarations on the constitutional position of Bonaire, Sint Eustatius and Saba, as well as of Curagao
and Sint Maarten. At the Round Table Conference in Curagao on 15 December 2008, the
Netherlands and the other Kingdom partners reached an agreement on the new constitutional
structure of the Kingdom. The conclusions of the final Round Table Conference were signed on 9
September 2010. These conclusions stated that the amended Charter for the Kingdom of the
Netherlands would enter into force as planned on 10 October 2010. As of 10 October 2010, the
Netherlands Antilles have ceased to exist.

The scope of this report and the review covers only measures adopted by the Netherlands. With the
exception of the description below, legislative or other measures adopted by Aruba, Curagao, Sint
Maarten, and the special municipalities Bonaire, Sint Eustatius and Saba are not part of this
evaluation.

Autonomous Caribbean countries of the Kingdom of the Netherlands (Aruba, Curacao and Sint
Maarten)

Since 10 October 2010, Curacao and Sint Maarten have had the status of countries within the
Kingdom (like the Netherlands Antilles and Aruba before the changes). Aruba had already been an
autonomous country within The Kingdom of The Netherlands since 1986. Thus, as from 10 October
2010, the Kingdom consists of four rather than three equal countries: Aruba, Curagao and Sint
Maarten are not Dutch overseas dependencies but full, autonomous partners within the Kingdom,
alongside the Netherlands.

Under this constitutional structure, Curagao and Sint Maarten — like Aruba — have a high degree of
autonomy in internal matters. Nevertheless, Article 3 of the Charter for the Kingdom enumerates
some issues as Kingdom affairs. Examples of these Kingdom affairs are the maintenance of the
independence and the defence of the Kingdom, foreign relations and Dutch nationality.

As separate countries, Curagao, Sint Maarten and Aruba have their own governments and are
responsible for their own legislation. For example, Aruba, Curacao and Sint Maarten are responsible
for their own governance, education, legal system and law enforcement. While treaties and
conventions may be concluded only by the Kingdom and not by its constituent parts, their
applicability may be confined to one or more countries. The decision that a treaty or convention is
applicable to one of the respective countries within the Kingdom is regarded as an autonomous
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affair of that specific country.

Caribbean part of the Netherlands (Bonaire, Sint Eustatius and Saba)

The three other islands Bonaire, Sint Eustatius and Saba are now part of the country of the
Netherlands, thus constituting ‘the Caribbean part of the Netherlands’ (CN). The relationship’s
legal form is that each island has the status of a public body within the meaning of Article 132a of
the Dutch Constitution. In broad terms, their position is now like that of Dutch municipalities, with
adjustments for their small size, their distance from the Netherlands and their geographic situation
in the Caribbean region. Unlike municipalities in the European part of The Netherlands, the CN are
not part of a Dutch province.

The legal system of CN is based on civil law. Although part of the Netherlands now, the islands of
CN share a separate legal system that is largely derived from the law of the former Netherlands
Antilles. While CN has its own set of legislation, certain laws that apply in the European part of
the Netherlands also apply in CN.

An amended version of the Criminal Code BES (wetboek van strafrecht BES) was introduced for
Bonaire, Saba and Sint Eustatius in order to fulfil the requirements posed by the international
conventions on corruption.

Every resident of the three islands who has Dutch nationality now has the right to vote in elections
for the Dutch Lower House of Parliament alongside the existing right to vote in European
Parliament elections

Responsibility for foreign relations

The constitutional changes of 2010 did not significantly affect the way in which the Kingdom
conducts its foreign relations:

*  The Kingdom’s external borders have not changed.

*  Foreign relations and defence remain ‘Kingdom affairs’. These matters are dealt with in the
Council of Ministers for the Kingdom, which meets in The Hague. The governments of the
Caribbean countries are represented in the Council by a Minister Plenipotentiary. The Aruban
government has its seat in Oranjestad, the government of Curagao is based in Willemstad and the
government of Sint Maarten is located in Philipsburg.

*  There is one Minister of Foreign Affairs, who has ultimate responsibility for the foreign
relations of the Kingdom as a whole.

* The Ministry of Foreign Affairs and the embassies, consulates as well as permanent
missions/representations abroad continue to work for the Kingdom as a whole and all its constituent
parts.

* As of 10 October 2010, the Caribbean countries of the Kingdom of the Netherlands (Aruba,
Curacao and Sint Maarten) each have their own Foreign Relations Department.

While treaties and conventions may be concluded only by the Kingdom and not by its
constituent parts, their applicability may be confined to one or more countries. In other words, such
agreements may be concluded by the Kingdom for one or more individual parts of the Kingdom.

Law enforcement authorities and the judiciary

The Caribbean parts of the Netherlands (Bonaire, Sint Eustatius and Saba) have one single police
force. The police force of the CN is called ‘Korps Politie Caribisch Nederland (KPCN)’ or the
Dutch Caribbean Police Force.
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The tasks and responsibilities of the KPCN have been laid down in the Police Kingdom Act of
Curagao, Sint Maarten and of Bonaire, Sint Eustatius and Saba. The KPCN has the task to ensure,
in accordance with the applicable rules and regulations, the effective enforcement of the law and
the provision of assistance to those who are in need.

As for the management of the KPCN, the Dutch Minister of Justice and Security is the competent
authority, who can provide the necessary instructions to the chief of police. The Director-General
of Police of the Dutch Ministry of Justice and Security is the mandated Regional Police Force
Manager, who is responsible for the overall management of the KPCN.

Under the authority of the joint Procurator General of Curagao, Sint Maarten and the Caribbean
parts of the Netherlands, the NPIID is responsible for investigations that concern integrity issues in
Bonaire, Sint Eustatius and Saba.

Aruba, Curagao and Sint Maarten each have their own police force. As part of the agreements
between the Kingdom partners to reorganise constitutional relations, the Police Force Curacao
(KPC — Korps Politie Curagao) and the Police Force Sint Maarten (KPSM — Korps Politie Sint
Maarten) were introduced on 10 October 2010, in addition to the already existing Police Force
Aruba (KPA — Korps Politie Aruba). The three Caribbean countries of the Kingdom the Netherlands
each have their own Landsrecherche as well: a special police force dedicated to investigating
possible criminal conduct of government officials and civil servants.

In addition to these local law enforcement agencies, the Police Investigation Cooperation Team
(RST — Recherche Samenwerkingsteam) was established in 2001. The main task of this cooperation
between the Kingdom countries is the investigation of international and organised crime, as well as
crimes for which special expertise is required. The RST supports the investigation units of the local
police forces of Aruba, Curagao, Sint Maarten and the Caribbean parts of the Netherlands.

In 2019, an amendment to the Protocol on specialised police investigation cooperation between
these countries was implemented, which sets out that the countries will invest in police investigation
cooperation across the board. The RST will intensify collaboration with the individual police forces
in the execution of its responsibilities. With regard to serious crime, the RST will work with the
individual police forces in combined teams.
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Figure a. Global overview of the police organisation in the Kingdom of the Netherlands

Since 10 October 2010, there have been three new independent public prosecution services in the
Kingdom of the Netherlands, to wit for Curacao, Sint Maarten and the Caribbean parts of the
Netherlands. These three new public prosecution services each have their own chief prosecutor.
There is a single (or joint) Procurator General at the head of these three public prosecution services,
who is accountable to the Ministers of Justice of Curagao, Sint Maarten and the Netherlands.

The organisational structure, the tasks and responsibilities of these three public prosecution
services, and the joint Procurator General are laid down in the Public Prosecution Service
(Kingdom) Act for Curagao, Sint Maarten and for Bonaire, Sint Eustatius and Saba. Aruba already
had, and still has, its own public prosecution service with its own Procurator General.

A case that is dealt with in court for the first time generally falls under the jurisdiction of the Court
of First Instance, which is an organisational part of the Joint Court of Justice of Aruba, Curagao,
Sint Maarten and the Caribbean parts of the Netherlands. The Courts of First Instance of Aruba,
Curagao and Sint Maarten are located in the respective countries; the Court of First Instance of the
Caribbean parts of the Netherlands is located in Bonaire.

The Joint Court of Justice of Aruba, Curagao, Sint Maarten and the Caribbean parts of the
Netherlands is responsible for the administration of justice in first instance but also in appeal cases.
The Joint Court of Justice consists of a presiding judge, the other members and their substitutes.
The members of the Joint Court of Justice deal with civil cases, criminal cases and cases of
administrative law in first instance as well as in appeal procedures.

The Supreme Court of the Netherlands (which has its seat in The Hague) is the highest court in
Aruba, Curacao, Sint Maarten, the Caribbean parts of the Netherlands and the European
Netherlands. It is therefore the court of cassation for the Joint Court of Justice of Aruba, Curacao,
Sint Maarten and the Caribbean parts of the Netherlands, as a result of which it has the authority to
quash or annul verdicts of the Joint Court of Justice.
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Figure b. Global overview of the Public Prosecution Service and the judiciary in the Caribbean
region of the Kingdom of the Netherlands

In a separate communication addressed and e-mailed to the secretariat
(uncac.cop@unodc.org), please provide a list of relevant laws, policies and/or other measures
that are cited in the responses to the self-assessment checklist along with, if available online,
a hyperlink to each document and, if available, summaries of such documents. For those
documents not available online, please include the texts of those documents and, if available,
summaries thereof in an attachment to the e-mail. If available, please also provide a link to,
or the texts of, any versions of these documents in other official languages of the United
Nations (Arabic, Chinese, English, French, Russian or Spanish). Please revert to this question
after finishing your self-assessment to ensure that all legislation, policies and/or other
measures you have cited are included in the list.

Overview of laws, policies and/or other measures as found in the self-assessment. In general most
websites will be in Dutch, in some cases English information is available.

All legislation can be found on http://wetten.overheid.nl/zoeken
1) Brochure on policing the Netherlands
2) Brochure including organisational structure as well as the goals and responsibilities of the
Ministry of Justice and Security
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3) Article 6(1)(2) of the Economic Offences Act (WED),
https://wetten.overheid.nl/BWBR0002063/2020-01-31

4) Letter to Parliament on the Confiscation of Illicit Gains programme of 13 March 2019 (Lower
House of Parliament, session year 2018-2019, 29 911, No 221)
Kamerstuk 29911, nr. 221 | Overheid.nl > Officiéle bekendmakingen

5) Letter to Parliament on Money Laundering of 30 June 2019 (English copy can be provided).
https://www.rijksoverheid.nl/documenten/kamerstukken/2019/06/30/aanbiedingsbrief-plan-

van-aanpak-witwassen

6) www.kennisopenbaarbestuur.nl and www.rijksoverheid.nl

7) Monitor ‘Integrity and Security in the Public Sector’

Monitor Integriteit en Veiligheid Openbaar Bestuur 2016 | Rapport | Kennisbank Openbaar
Bestuur

8) Corporate social responsibility
MVO: Corruptie | RVO.nl and the English version: Corruption | RVO.nl

9) GRECO fifth round evaluation report
https://www.tweedekamer.nl/kamerstukken/brieven_regering/detail?id=20197203702&did=20
19D07873 English report is available through this link as well.

10) https://legalinstruments.oecd.org/en/instruments/ OECD-LEGAL-0435

11) https://www.huisvoorklokkenluiders.nl/samenwerking/internationaal/europees-netwerk

12) www.werkenvoornederland.nl

13) ikwerkvoornederland.nl.

14) https://www.functiegebouwrijksoverheid.nl/

15) Article 6 of the Intelligence and Security Services Act 2002 (Wet op de inlichtingen- en
veiligheidsdiensten 2002 (wetten.nl - Regeling - Wet op de inlichtingen- en veiligheidsdiensten
2002 - BWBR0013409), Intelligence and Security Services Act 2017 (Wet op de inlichtingen-
en veiligheidsdiensten 2017) https://wetten.overheid.nl/BWBR0039896/2020-01-01

16) Basic Integrity Standards: https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-
overheidsinstanties/documenten/brochures/2005/09/26/modelaanpak-basisnormen-integriteit

17) Framework Act on Independent Government Agencies (Kaderwet zelfstandige
bestuursorganen) https://wetten.overheid.nl/BWBR0020495/2020-01-01

18)the Whistleblowers Authority Act (Wet Huis voor Klokkenluiders) -
https://wetten.overheid.nl/BWBR0037852/2020-01-01
https://wetten.overheid.nl/BWBR0037852/2018-06-13/#Hoofdstukl Paragraafl Artikell

19) Parliamentary Papers II, 2016/17, 34376, No 15 https://zoek.officielebekendmakingen.nl/kst-
34376-15.html and the circular on the Application of the lobbying ban to Cabinet members, 5
October 2017, appendices.

20) Political Parties (Financing) Act article 21.1 and 23 (wetten.nl - Regeling - Wet financiering
politieke partijen - BWBR0033004)

21) https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-
overheidsinstanties/documenten/brochures/2005/09/26/modelaanpak-basisnormen-integriteit

22) Integrity Guidelines for Holders of Political Offices (Handreiking integriteit politicke
ambtsdragers)

23) Handreiking registratie integriteitsschendingen)
https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-
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overheidsinstanties/documenten/brochures/2008/06/27/registratie-integriteitsschendingen-
handreiking

24)Integrity ~ Violations  Registration = model  form  (modelformulier  Registratie
integriteitsschendingen)  https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-
overheidsinstanties/documenten/formulieren/2008/06/27/modelformulier-registratie-
integriteitschendingen

25) ‘Incoming Cabinet Members’ Manual’ (‘Handboek voor aantredende bewindspersonen’), This
is a public document and can be consulted on the website of the Central Public Administration:
Handboek voor bewindspersonen | Richtlijn | Rijksoverheid.nl

26) Government Code of Ethics (Gedragscode Integriteit Rijk, GIR)

27) Code of Conduct in 2015 for elected representatives as well as day-to-day administrators.’

https://vng.nl/onderwerpenindex/arbeidsvoorwaarden-en-
personeelsbeleid/integriteit/brieven/modelgedragscode

28) Integrity Guidelines for Holders of Political Offices.

The guidelines are a joint publication of the Ministry of the Interior and Kingdom Relations,
the VNG, the IPO and the UvW. Handreiking integriteit van politicke ambtsdragers bij
provincies, gemeenten en waterschappen | Rapport | Rijksoverheid.nl

29) Adviespunt voor ambtsmisdrijven.

30) Meldpunt M: Meld Misdaad Anoniem). https://www.meldmisdaadanoniem.nl/

31) Confidential help line, ‘De Vertrouwenslijn’. https://www.devertrouwenslijn.nl

32) Article 8 of the 2017 Civil Servants Act (Ambtenarenwet 2017)
https://wetten.overheid.nl/BWBR0001947/2020-01-01

33) Algemeen Rijksambtenarenreglement, ARAR)
https://wetten.overheid.nl/BWBR0001950/2019-01-01

34) Chapter 8 ‘Disciplinary penalties’ of the General Civil Service Regulations (4lgemeen
Rijksambtenarenreglement, ARAR) https://wetten.overheid.nl/ BWBR0001950/2019-01-01

35)Collective Regulations and Implementation Agreement on Employment Conditions
(Collectieve  Arbeidsvoorwaardenregeling en Uitwerkingsovereenkomst, CAR-UWO),
Articles 8:13, 16:1:1 and 16:1:2. Collectieve Arbeidsvoorwaardenregeling en
Uitwerkingsovereenkomst (CAR-UWO) | Lokale wet- en regelgeving

36) Collective Regulations on Employment Conditions for the Provinces (Collectieve
Arbeidsvoorwaardenregeling Provincies, CAP), Article 10.3.

37) Sectoral Collective Regulations on Employment Conditions for Personnel of the Water
Authorities (Sectorale Arbeidsvoorwaardenregelingen Waterschapspersoneel). Sectorale
Arbeidsvoorwaardenregelingen Waterschapspersoneel (SAW) | Lokale wet- en regelgeving

38) Public Servants (Standardization of Legal Status) Act (Wet Normalisering Rechtspositie
Ambtenaren, Wnra)

39) Annual Report on Government Operational Management 2018 (Jaarrapportage
Bedrijfsvoering Rijk 2018, JBR)
https://www.rijksoverheid.nl/documenten/rapporten/2019/05/01/jaarrapportage-
bedrijfsvoering-rijk-2018

40) Dutch Public Procurement Act or PPA (Aanbestedingswet 2012)
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https://wetten.overheid.nl/ BWBR0032203/2019-04-18

41) Public Procurement Decree (Aanbestedingsbesluit)
https://wetten.overheid.nl/ BWBR0032919/2019-04-18

42) Proportionality Guide (Gids Proportionaliteit),

43) Works Procurement Regulations 2016 (4danbestedingsreglement Werken 2016)

44) European Single Procurement Document (Uniform Europees Aanbestedingsdocument).

45) Declaration of conduct (Gedragsverklaring aanbesteden) in public procurement:
https://www justis.nl/producten/gva/

46) https://www.rijksoverheid.nl/documenten/rapporten/2015/07/08/aanbestedingsrechtspraak-in-
nederland-2012-en-2014

47) https://www.rijksoverheid.nl/documenten/rapporten/2018/05/22/5e-periodieke-rapportage-
commissie-van-aanbestedingsexperts.

48) Government Accounts Act 2016
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Annexes
1. “Gedragscode Integriteit”— Code of Conduct for integrity 2016 English Version (Gedragscode
Integriteit Rijk 2016 | Brochure | O&P Rijk P-Direkt)
2. Overview ministerial contactpoints— “overzicht meldpunten bij ministeries”
Political Parties (Financing) Act — ENGLISH VERSION
4. Practice note for auditors on corruption

[98)

Please provide a hyperlink to or copy of any available assessments of measures to combat
corruption and mechanisms to review the implementation of such measures taken by your
country that you wish to share as good practices.

N/A

Please provide the relevant information regarding the preparation of your responses to the
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self-assessment checklist.

N/A

Please describe three practices that you consider to be good practices in the implementation
of the chapters of the Convention that are under review.

Asset Recovery

Organization:
The use of a multi-disciplinary confiscation team that works together with the public prosecutor

and the investigative bodies on the confiscation cases. This team can also be consulted by these
and other chain partners as well.

This team consists of:
-asset tracers (investigators);
-forensic accountants;
-civil law experts;
-international criminal law experts;
-specialized public prosecutors;
-specialized assistants of the public prosecutors;
-asset management officers;
- specialized administrative officers;

Many criminal cases, that become more and more complex, have proven that these experts are very
useful for the tracing, seizing and confiscation of criminal assets which are more and more hidden
behind complex company structures and fake civil law agreements. In almost any confiscation case
the assets are transferred to other countries. With these experts as dedicated personnel, working for
the same organization (the national public prosecution service for serious fraud, environmental
crime and asset confiscation, het Functioneel parket), a multi-disciplinary team can be brought
together very quickly and is also able to make a confiscation strategy that has to be followed from
the beginning. The asset tracers can advise the investigation team and will keep the focus on the
tracing and seizing of the assets, even when the investigation team has already been terminated or
a confiscation order has been reached.

The forensic accountants are, for example, able to understand business papers and business
constructions, they are also able to make calculations with regard to the illegally obtained assets
that are understandable for the judge in court. They can also assist the investigation authorities with
these calculations.

The international law advisers can be used to cooperate quickly with authorities in other
jurisdictions and to know what the possibilities are in the other countries with regard to asset
recovery and which instruments to use. They are also part of international networks (such as Carin
and the ARO network). The use of these networks has proven to be very successful in many cases.

The asset management officers are part of the same organization and are part of the national asset
management office (AMO). All assets that are seized in the Netherlands are managed and registered
by this office and will be sold directly by public auction on the internet, if possible. Many countries
have visited (and are still visiting)the Netherlands to learn about how the Netherlands have
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organized the asset management. The possibility in the law to sell seized (and replaceable) items
before judgment if these items are decreasing in value rapidly or if the costs of storing these items
are very high, has been adopted by many surrounding countries. Since 2014 this law is prescribed
by the European commission (after the Netherlands have promoted this within the EU). The AMO
is also part of an AMO network within the EU.

Practical Law:
Through the years the Dutch law on asset recovery has developed. For example:
- Third party confiscation:

An average, experienced criminal won’t register the assets on his own name. The Netherlands,
therefore arranged in the criminal proceedings code the possibility to seize items that in fact belong
to the suspect, but are on paper registered on the name of a third party. Seizure and in the end
confiscation of these items is possible if there is a suspicion of a serious offence and the registration
was done with the aim to frustrate the confiscation of these items. Furthermore, the third person
knew this or could reasonably have known this (art. 94a, 4, criminal proceedings code).

This law is now standard law within the EU and has been adopted in DIRECTIVE 2014/42/EU OF
THE EUROPEAN PARLIAMENT AND OF THE COUNCIL of 3 April 2014 on the freezing and
confiscation of instrumentalities and proceeds of crime in the European Union.

Policy:

The Netherlands have learned that asset recovery should not be an exclusive domain of a specialized
part of the public prosecutors service. Asset recovery should be incorporated in every criminal
investigation and should be done by every public prosecution service. Therefore, it is now
prescribed that in every criminal investigation it should be considered from the start whether the
suspect has gained profits with his illegal activities and whether there are possibilities to trace, seize
and confiscate these assets.

Please describe (cite and summarize) the measures/steps, if any, your country needs to take,
together with the related time frame, to ensure full compliance with the chapters of the
Convention that are under review, and specifically indicate to which articles of the
Convention such measures would relate.

The Netherlands considers itself to be in compliance with the relevant articles of the Convention.
C. Implementation of selected articles

II. Preventive measures

Article 5. Preventive anti-corruption policies and practices

Paragraph 1 of article 5

1. Each State Party shall, in accordance with the fundamental principles of its legal system, develop
and implement or maintain effective, coordinated anti-corruption policies that promote the
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participation of society and reflect the principles of the rule of law, proper management of public
affairs and public property, integrity, transparency and accountability.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

There is no general strategy or legal framework in place that focuses solely on anti-corruption or
integrity. Nevertheless, the relevant policies, laws and regulations can be interpreted in such a way.
Among other things, the relevant laws and regulations include the Dutch Constitution, the Dutch
Criminal Code (Wetboek van Strafrecht) and the Civil Servants Act 2017 (Ambtenarenwet).

(Unofficial translation)
Civil Servants Act 20170
Article 4

1 A government employer pursues an integrity policy that is aimed at promoting good
civil service practice and, in any case, pays attention to promoting integrity awareness
and preventing abuse of authority, conflicts of interest and discrimination.

2 A government employer shall ensure that the integrity policy is an integral part of the
personnel policy, in any case by raising the issue of integrity in performance appraisals
and work consultations and by offering education and training in the field of integrity.

3 A government employer shall ensure the establishment of a code of conduct for good
civil servants.

4 A government employer shall publish an annual account of the implementation of this
article.

5 By order in council, further rules may be laid down with regard to the third
paragraph.

The Minister of the Interior and Kingdom Relations is (among other things) responsible for
constitutional affairs, decentralisation, the organisation of internal administration, the civil service,
housing and spatial planning. Within the Netherlands, political responsibility is decentralised, with
each government organisation bearing responsibility for the formulation and implementation of its
own policies on integrity as well as transparency. The Minister of the Interior and Kingdom
Relations is responsible for the system of integrity policy and for the quality of public
administration (national government, provinces, municipalities and water authorities) in a general
sense.

This framework responsibility for the system is made up of four key components: standards
(through laws and regulations), monitoring (by way of a three-yearly public administration monitor

19 The Netherlands informed that both the Civil Servants Act and the General Civil Service Regulations were revised in
January 2020. In the timespan covered by this report, 2016-2020, both versions of the legislation were in place and will be
cited alternately throughout this report. In order to clarify which version of the legislation is cited, dates are added to the
titles. Contradictory to its name, the Civil Servants Act 2017 is the most recent version of this legislation, having entered
into force in January 2020.
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that includes an integrity module), facilitation (through research, networking, agenda-setting and
information provision; the independent Dutch Whistleblowers Authority, which carries out a role
as an independent administrative body in this regard, is the remit of the Ministry of the Interior and
Kingdom Relations) and intervention (option for retrieval of official notices, which rarely occurs).
Regular contact takes place with the umbrella organisations of the local and regional authorities.
Consultation and collaboration also take place with other government sectors, such as the Ministry
of Defence and the National Police.

There are general institutions that play a role in preventing corruption and promoting integrity: the
Supreme Audit Institution, the National Ombudsman and the Whistleblowers Authority mentioned
below. Article 6 of the self-assessment report focuses on the role and responsibilities of these
organisations in greater detail.

The Civil Servants Act referred to previously (called the Civil Servants Act 2017 as of 1 January
2020) includes the obligation to have a Code of Conduct in place as well as an official oath, and
annual monitoring as well as reporting of integrity and conduct violations (including cases of
corruption). Article 8 of the self-assessment report will focus on this aspect in greater depth.

In addition to the statutory responsibilities, government employers are supported by the availability
of model protocols, such as a model Code of Conduct and/or trainings and workshops aimed at the
implementation, enforcement as well as development of policy in general and of the Code of
Conduct in particular. The vast majority of policies, guidelines, model Codes of Conduct and
protocols, and studies that have been developed are available on www.rijksoverheid.nl and/or Home
| Kennisbank Openbaar Bestuur.

As part of the coordinating role of the Ministry of the Interior and Kingdom Relations, the
Interdepartmental Platform on Integrity Management (Interdepartementaal Platform
Integriteitsmanagement, IPIM) focuses on cross-government integrity policy, the monitoring and
registration of violations, and the development of new instruments. The integrity coordinators of
all the Ministries and a number of major implementation organisations, such as the Tax and
Customs Administration as well as the Custodial Institutions Agency (Dienst Justitiéle
Inrichtingen), are members of the IPIM. The IPIM is supported by the Ministry of the Interior and
Kingdom Relations. Both the model Code of Conduct and the ‘Baseline Internal Personal
Investigation following an integrity or security incident’ (Baseline Intern Persoonsgericht
Onderzoek na een integriteits- of beveiligingsincident) are examples of instruments that have been
developed on a cross-government basis, coordinated by the Ministry of the Interior and Kingdom
Relations. There are also various working groups that deal with specific topical issues and convert
them into protocols.

In addition, the IPIM advises other/higher bodies such as the Interdepartmental Committee on
Organisational and Personnel Policy (Interdepartmentale Commissie Organisatie- en
Personeelsbeleid, ICOP), the Interdepartmental Committee on the Operation of Government
Agencies (Interdepartementale Commissie Bedrijfsvoering Rijksdienst, ICBR) and the
consultations of the secretaries-general of the ministries (SGO) in the field of integrity management.
The IPIM is guided by the principle that fostering an awareness of integrity in government
employees’ is an ongoing process of learning and development, where professional conduct ought
to be the benchmark.

The IPIM has a fixed composition of participants whose competent authority is a member of one of
the sub-councils of the ICBR and the SGO. Participants represent their organisations and are
mandated to present their organisation’s point of view to the IPIM. ICBR consists of the most highly
responsible officials for the operational management of each ministry. The SGO consists of each
ministries most senior civil servant.
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s Ministry of the Interior and Kingdom Relations
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« FIOD (Financial Information and Investigation Service)
s Anti-corruption Centre (resorts under FIOD)

Investigation » National Police/Internal Affairs

Information

AP

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

The most recent monitor entitled ‘Integrity and Security in the Public Sector’!! was published in
2016. This monitor aimed to provide insight into the implementation and effectiveness of integrity
policy. A survey was conducted among holders of political offices, managers and employees of the
national government, provinces, municipalities and water authorities for the purposes of the
monitor. The monitor showed that:

- one in five employees had suspected an incident/integrity breach to have occurred within their
own organization, whereas actual registrations of the integrity violations are relatively low;

- nearly all organisations have policies and instruments in place aimed at fostering integrity
awareness, which includes holding lectures and trainings as well as the implementation of an
integrity protocol and the appointment of a confidential counsellor;

- a shift has taken place from a system which focuses on prohibitions and obligations to more
focus on awareness and professionalism;

- sensitive processes, such as the procurement process and information security, deserve more
attention.

This monitor will be carried out again in 2020 and is now mainly focused on political office holders.

The first extensive monitor entitled the ‘Government Personnel Survey’ (Personeelsonderzoek
Overheid) was carried out in 2019 and includes the subject of integrity. The Ministry of the Interior
and Kingdom Relations will have the survey conducted by Statistics Netherlands (Centraal Bureau
voor de Statistiek), CBS.!?

- The survey will be part of a larger study, which will combine the survey material with other
sources. This opportunity has arisen chiefly as a result of collaboration with Statistics Netherlands.

- Key themes of the survey include the labour market, HRM, organisation, integrity and agility.

- This survey will take place among employees and managers alike.

1 https://www.rijksoverheid.nl/documenten/rapporten/2016/11/29/rapport-monitor-integriteit-en-veiligheid-openbaar-

bestuur-2016
12 https://kennisopenbaarbestuur.nl/rapporten-publicaties/kernrapport-werkonderzoek-2019/
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- The format and implementation of the study expressly seek to create a connection between the
public sector and scientists. In doing so, we will focus on knowledge-sharing and collective
deepening of the knowledge derived from the results through a call for papers.

- All the results will be presented as specific responses to pre-articulated knowledge questions,
such as: what is the present employability of staff in the public sector?

- At the end of 2019, the Ministry of the Interior and Kingdom Relations will hold another
WERKCcongres conference at which the results (including in-depth analyses) will be presented to
policymakers in the public sector.

Prior to 2016, a number of studies into the effectiveness of Dutch integrity policy were carried out,
including the ‘Beleidsdoorlichting integriteit(sbeleid)’!® (Integrity policy assessment) of 2014. This
study focuses on an evaluation of the policy period from 2006 to 2012. The Netherlands Court of
Audit (Algemene Rekenkamer) carried out its own studies in 2005, ‘Zorg voor integriteit. Een
nulmeting naar integriteitszorg in 2004’'* and in 2010 ‘Stand van zaken integriteitszorg Rijk
2009.’!> Another periodically carried out monitors are: ‘Jaarrapportage Bedrijfsvoering Rijk’!® is
a yearly monitor which reports about the amount of integrity violations and sanctions in the Central
Government.

https://www.rijksoverheid.nl/documenten/rapporten/2020/05/01/jaarrapportage-bedrijfsvoering-
rijk-2019. Paragraph 1.7.1. of the report deals with this topic.

(b) Observations on the implementation of the article

There is no overarching anti-corruption strategy, but all government entities must develop an
integrity policy and publish an annual account of their integrity policy (art. 4, para. 4, of the
Civil Servants Act). Each entity is responsible for the formulation, implementation and
monitoring of its own policy. The Minister of the Interior and Kingdom Relations is
responsible for the overall system of integrity policies. Monitoring of the framework is
carried out through internal evaluations.

The reviewing experts therefore recommended that the Netherlands ensure that an
effective mechanism is in place to evaluate the effectiveness of integrity policies, ensure
coordination between government institutions in the formulation, implementation and
monitoring of those policies, and endeavour to consistently implement existing
preventive practices (art. 5, para. 1).

Paragraph 2 of article 5

2. Each State Party shall endeavour to establish and promote effective practices aimed at the
prevention of corruption.

13 http://www.rijksbegroting.nl/system/files/18/1.bzk-beleidsdoorlichting-integriteitsbeleid.pdf
14 https://zoek.officielebekendmakingen.nl/kst-30087-2.pdf
15 https://huisvoorklokkenluiders.nl/wp-content/uploads/2018/01/Algemene-Rekenkamer-2009-Rapport-Integriteitszorg-

incl-omslag.pdf
16 https://www.rijksoverheid.nl/documenten/rapporten/2019/05/01/jaarrapportage-bedrijfsvoering-rijk-2018
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(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

See Article 5(1).

The IPIM focuses on integrity policy in the broadest sense. This also includes the prevention of
integrity violations, including corruption. The code of conduct and BIPO are products of this body.

Another corruption platform is known as the Platform on Fighting Corruption. This platform
operates under the aegis of the Ministry of Justice and Security. Its aim is to promote awareness
and joint action in the fight against national and international corruption by sharing knowledge and
information more effectively. The platform participants are government employees who work on
the topic of corruption. The platform meets twice a year.

1.7.1 Integrity

Integrity is a key reference point for the professional conduct of civil servants, since it ties in directly
with primary government processes and is therefore also linked to the trust placed in the government
by society. This is why integrity should be an ongoing priority, including in the primary processes.

Integrity management

Integrity management refers to the efforts undertaken by an organisation to promote integrity. A
key aspect of integrity management is encouraging a culture of safety around raising and reporting
concerns. In connection with the entry into force of the Public Servants (Standardization of Legal
Status) Act on 1 January 2020, the regulations and facilities for reporting abuses have been
incorporated in Section 13 of the collective labour agreement for the central government.!”

In 2019, the following activities were carried out across the government:

The Integrity Code of Conduct for the Central Government Sector was updated and published in
the Government Gazette on 31 December 2019 (Government Gazette 2019, 71141).'® The text has
been edited and amended to reflect the employment laws applicable from 1 January 2020. In
addition to this, the content of a number of sections was updated, for example in relation to dealings
with lobbyists and working abroad.

In September, another edition of the Week of Integrity was organised. In the course of this week,
virtually all ministries put a greater focus on integrity. The intention is to repeat the event on an
annual basis.

In 2019, the Interdepartmental Platform for Integrity Management (IPIM) began work to improve
the reporting procedure and strengthen the position of confidential counsellors. This includes
having a mixed group of internal and external counsellors who can be consulted. In addition to this,
a confidential counselling space is available.

Integrity forms an ongoing part of various training and development programmes related to the
procurement processes of central government. In 2019, special attention was paid to the integrity
and exclusivity of high-value knowledge and confidential information (state secrets, personal data
of Dutch citizens and sensitive technological data). This is because security is increasingly
important as a result of current technological and global developments. Procurement is no exception
to this. In light of this, the central government developed a number of tools, including a quickscan
and a risk analysis guide, which can be used to check purchase orders and tenders for national
security risks.

17 https://www.caorijk.nl/

18 https://zoek.officielebekendmakingen.nl/stcrt-2019-71141 . html
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Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

Reports of integrity violations

In 2019, there was a drop in the number of reports regarding suspected integrity violations (from
815 to 586). This drop is seen in virtually all categories. Especially striking is the drop in the
'Undesirable behaviour' category, which could be an effect of the #MeToo movement and the
intensified focus on behaviour. 'Inappropriate conduct in private life' remains the largest category
by volume, despite a slight decrease compared to the previous year. The number of proven integrity
violations, however, showed an increase in 2019 (from 525 to 570). This can mainly be attributed
to the 'Undesirable behaviour' and 'Inappropriate conduct in private life' categories. The number
given concerns integrity violations that were settled by the competent authorities in 2019. Each
integrity procedure must be completed with due care, which can take a considerable period of time.
This means there is no direct link between the number of proven violations in 2019 and the number
of suspected violations in that year. It is possible that the overall decrease in the number of suspected
violations will not be reflected in a decrease in the number of proven violations until 2020.

In line with earlier decisions, all ministries will also proactively publish separate information on
reports of actual and suspected integrity violations in 2020, using their dedicated pages on
rijksoverheid.nl. This will involve anonymised information regarding the nature, follow-up and
settlement of a report. Each integrity violation, whether proven or otherwise, must still be dealt with
on a case-by-case basis, also taking account of the context.

Table 19 — Number of suspected integrity violations by year and type

Suspected violations 2015 2016 2017 2018 2019
Financial violations (in 79 76 48 59 44
business matters)

Abuse of position and 58 77 46 43 55
conflicts of interest

Leaks, wrongful wuse 52 73 76 68 46
and/or withholding

and/or unauthorised

handling of information

Inappropriate — — — 22 24
communication

Abuse of powers 18 29 22 24 12
Abuse of the power to use 3 5 3 5 2
force

Undesirable behaviour 157 188 146 143 76
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Misuse of resources and 286 257 291 260 141
violation of internal

regulations

Inappropriate conduct in 226 228 170 191 186
private life

Total 879 933 802 815 586
Abuses under the whistle- 0 3 1 2 3

blowers' scheme

(1) Measurement of the number of inappropriate communications only began in 2018.

Source: Assessment.

Table 20 — Number of proven integri

violations by year and type

Proven violations 2015 2016 2017 2018 2019
Financial violations (in 34 35 28 33 33
business matters)

Abuse of position and 28 31 21 23 29
conflicts of interest

Leaks, wrongful use 34 38 45 46 39
and/or withholding

and/or unauthorised

handling of information

Inappropriate — — — 17 15
communication ("

Abuse of powers 16 15 10 18 11
Abuse of the power to use 3 4 5 4 5
force

Undesirable behaviour 91 72 71 57 &4
Misuse of resources and 185 145 186 181 185
violation of internal

regulations

Inappropriate conduct in 164 148 119 146 169
private life

Total 555 488 485 525 570
Abuses under the whistle- 0 0 0 2 0

blowers' scheme

(1) Measurement of the number of inappropriate communications only began in 2018.

Source: Assessment.
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Figuur 6 Aandeel aangetoonde schendingen 2019 naar type in percentages
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Figure 6 — Relative share of proven violations in 2019 by type
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Inappropriate conduct in private life
Undesirable behaviour

Leaks and wrongful use
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Abuse of position and conflicts of interest
Inappropriate communication

Abuse of powers

Abuse of the power to use force

Source: Assessment.

Table 21 — Number of disciplinary measures imposed by year and type

Imposed penalties 2015 2016 2017 2018 2019
Written reprimand 67 66 86 79 103
Deduction of leave 28 11 7 17 15
Financial settlement 23 16 25 16 21
Transfer 7 12 8 16 15
Punitive dismissal 105 102 90 71 75
Other 1 1 4 1 5
Total 231 208 220 200 234

Source: Assessment.
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In addition to this, 342 cases were settled by means of non-disciplinary measures (a different type
of dismissal or termination of contract, or another type of official settlement appropriate to the
circumstances of the case, combined with a disciplinary measure as necessary).

(b) Observations on the implementation of the article

Anti-corruption practices include the creation of an information platform by the Ministry of Justice
and Security to increase and disseminate knowledge relating to the prevention of corruption;
however, operation of the platform has been suspended since 2019.

Paragraph 3 of article 5

3. Each State Party shall endeavour to periodically evaluate relevant legal instruments and
administrative measures with a view to determining their adequacy to prevent and fight corruption.

(a) Summary of information relevant to reviewing the implementation of the article
The Netherlands indicated that it has implemented the provision under review and provided the
following information.

There is no specific mechanism to evaluate the effectiveness of legal instruments against corruption.
There are evaluations of the integrity policy in general.

The Netherlands is party to a number of important international anti-corruption treaties at the level
of the Council of Europe, the Organization for Economic Cooperation and Development (OECD),
and the United Nations.

The Netherlands is periodically assessed by these various international organizations and provided
with recommendations. These international anti-corruption assessments are a useful tool to
periodically review the legal and institutional framework for the fight against corruption of the
Netherlands. The reports are shared with Parliament along with measures to implement
recommendations where applicable.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

None.

(b) Observations on the implementation of the article

There is no systematic evaluation of the effectiveness of administrative and legal instruments.
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The reviewing experts therefore recommended that the Netherlands endeavour to
periodically evaluate the effectiveness of relevant legal instruments and administrative
measures (art. 5, para. 3).

Paragraph 4 of article 5

4. States Parties shall, as appropriate and in accordance with the fundamental principles of their
legal system, collaborate with each other and with relevant international and regional organizations
in promoting and developing the measures referred to in this article. That collaboration may include
participation in international programmes and projects aimed at the prevention of corruption.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

The Netherlands Enterprise Agency (RVO) has a Corporate Social Responsibility implementation
policy in place for all international programmes, which is based on the Guidelines for Multinational
Enterprises of the Organisation for Economic Co-operation and Development (OECD). This
implementation policy is used in all applications for an instrument of the Netherlands Enterprise
Agency. In such cases, corruption is one of the topics that will be discussed if the analysis should
show that it is one of the ‘most salient risks’ of the project. Agreements will be made with the
company to realise improvements, if necessary. Shedding light on corruption is difficult, however,
given that it is not an optional chapter and RVO staff are subject to a reporting duty. In the case of
grants to large infrastructure projects, the internationally recognised IFC performance standards are
added to the evaluation of the project as a benchmark at both the submission and the audits of the
project. The Netherlands is also a constructive partner within the OECD Working Group on Bribery
and the G20 Anti-Corruption Working Group, in which context it has committed itself to various
deliverables, such as the previously adopted Compendium of Good Practices for promoting
integrity and transparency in infrastructure development. Please see the RVO website for more

information: https://www.rvo.nl/onderwerpen/internationaal-ondernemen/kennis-en-
informatie/maatschappelijk-verantwoord-ondernemen-mvo-het-buitenland/informatie/corruptie
and the  English  version: https://english.rvo.nl/topics/international/corporate-social-

responsibility/corruption.

Integrity policies largely focus on domestic policy. At the same time, the Netherlands/the Ministry
of the Interior and Kingdom Relations also takes part in international consultations, while it is a
member of Group of States against Corruption (GRECO) and the OECD as well:

GRECO:

The work carried out by GRECO is based on the various conventions that the Member States have
concluded with one another. The Criminal Law Convention on Corruption and the Civil Law
Convention on Corruption are the conventions that chiefly underpin GRECO. Countries that have
ratified these conventions are automatically a member of GRECO. This situation is the case for the
Netherlands. The integrity policies of the Netherlands in respect of persons with top executive
functions’, the police and the Royal Netherlands Marechaussee (Kmar) were evaluated in 2018.
Please see the evaluation report for more information.

OECD:
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Among other things, the Ministry of the Interior and Kingdom Relations is a member of the
Working Party of Senior Public Integrity Officials (SPIO). The objective of the SPIO is to promote
the design and implementation of integrity and anti-corruption policies by Member States. This
objective is accomplished by encouraging Member States to exchange experiences, best practices
and lessons learnt. On 26 January 2017, the OECD adopted the OECD Recommendation of the
Council on Public Integrity, which contained recommendations on the creation of a set of coherent
and effective integrity policies.

Through the SPIO/OECD, the Netherlands is a member of the Task Force on Public Integrity
Indicators. This task force is developing a self-assessment tool for countries to use in order to
develop coherent and effective anti-corruption/integrity policies. Within the task force, the
Netherlands chiefly contributes through the sharing of expertise in relation to designing measurable
indicators and good examples of measuring instruments, such as surveys, questionnaires and
statistical methodologies.

NEIWA:

At the initiative of the Dutch Whistleblowers Authority a Network of European integrity and
whistleblowing authorities (Neiwa) was established.!” Focus of the network is exchanging lessons
learned, knowledge and experiences. Also the network focuses on jointly developing measures,
programmes and or instruments focused on the protection of whistleblowers.

EPAC-EACN:

The whistleblowers Authority is also a member of the European Partnership Against Corruption
(EPAC) and the European Anti-Corruption Network (EACN). From their website: “The European
Partners against Corruption (EPAC) and European contact-point network against corruption
(EACN) are independent forums, united in the common goal of preventing and combatting
corruption. Together, we offer a platform for anti-corruption and police oversight practitioners to
share experience and cooperate across national borders in developing common strategies and high
professional standards. We advocate international legal instruments and offer assistance to other
bodies for establishing transparent, efficient mechanisms.”?°

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

None.
(b) Observations on the implementation of the article

The Netherlands collaborates with other States parties through the Group of States against
Corruption of the Council of Europe, the Organisation for Economic Co-operation and
Development, the Network of European Integrity and Whistleblowing Authorities, the
European Partners Against Corruption, the Group of 20 Anti-Corruption Working Group and
the European contact-point network against corruption.

Article 6. Preventive anti-corruption body or bodies

19 https://www.huisvoorklokkenluiders.nl/samenwerking/internationaal/europees-netwerk
20 https://www.epac-eacn.org/
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Paragraph 1 of article 6

1. Each State Party shall, in accordance with the fundamental principles of its legal system, ensure
the existence of a body or bodies, as appropriate, that prevent corruption by such means as:

(a) Implementing the policies referred to in article 5 of this Convention and, where appropriate,
overseeing and coordinating the implementation of those policies,

(b) Increasing and disseminating knowledge about the prevention of corruption.

(a) Summary of information relevant to reviewing the implementation of the article
The Netherlands indicated that it has implemented the provision under review and provided the
following information.

There are general independent institutions that play a role in preventing corruption and promoting
integrity:

Court of Audit

Constitution (translation confirmed by Netherlands)
Article 76

The Court of Audit (Algemene Rekenkamer) shall be responsible for examining the
State’s revenues and expenditures.

Article 77

1.The members of the Court of Audit shall be appointed for life by Royal Decree from
a list of three persons per vacancy drawn up by the Lower House of the States General.

2. They shall cease to be members on resignation or on attaining an age to be
determined by Act of Parliament.

3. They may be suspended or dismissed from membership by the Supreme Court in cases
to be laid down by Act of Parliament.

4. Their legal status shall in other respects be regulated by Act of Parliament.

Article 78

1. The organisation, composition and powers of the Court of Audit shall be regulated
by Act of Parliament.

2. Additional duties may be assigned to the Court of Audit by Act of Parliament.

The Court of Audit is a High Council of State: an independent institution and thus not part of the
government or Parliament. The Supreme Audit Institution investigates whether the Central Public
Administration is spending public money efficiently and lawfully. Its statutory duty is to audit the
income and expenses of the Central Public Administration as well as to report on these matters once
a year to Parliament on Accountability Day. Based on the opinion of the Supreme Audit Institution,
Parliament decides whether to discharge the government from any liability. The Supreme Audit
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Institution also reports to Parliament on the outcomes of separate investigations, so Members of
Parliament can decide whether a Minister is pursuing an effective policy.

The Supreme Audit Institution decides for itself what to investigate. Members of Parliament,
Ministers and State Secretaries sometimes request an investigation. These requests are often
complied with in practice if the powers of the Supreme Audit Institution would have an added value.
Signals and reactions from society can also be taken into account during current investigations.

The Central Public Administration must account for its income, its expenditure and the use of its
statutory powers. In order to audit these aspects, the Supreme Audit Institution has powers that are
laid down in the Government Accounts Act (Comptabiliteitswet). All Ministries and other
government organisations that fall under the Central Public Administration can be audited.
Organisations that do not form part of the Central Public Administration but which perform public
duties can also be audited, such as the National Police. The Supreme Audit Institution is entitled to
access all relevant information that it requires, including confidential information.

The Minister of the Interior and Kingdom Relations manages the budget of the Supreme Audit
Institution, which amounts to more than 31 million euros for 2018. There are around 270 employees,
all playing a role in increasing integrity.

National Ombudsman

Constitution (translation confirmed by Netherlands)
Article 78a

1. The National Ombudsman shall investigate, on request or of his own accord, actions
taken by central government administrative authorities and other administrative
authorities designated by or pursuant to Act of Parliament.

2. The National Ombudsman and a Deputy Ombudsman shall be appointed by the
Lower House of the States General for a period to be determined by Act of Parliament.
They may resign or retire on attaining an age to be determined by Act of Parliament.
They may be suspended or dismissed by the Lower House of the States General in
instances specified by Act of Parliament. Their legal status shall in other respects be
regulated by Act of Parliament.

3. The powers and methods of the National Ombudsman shall be regulated by Act of
Parliament.

4. Additional duties may be assigned to the National Ombudsman by or pursuant to Act
of Parliament.

The General Administrative Law Act
Article 9:18

1. Everyone has the right to request the Ombudsman in writing to initiate an
investigation into the manner in which an administrative body has acted towards him
or another person in a particular matter.

2. If the petition is submitted to an incompetent ombudsman, it shall, after the date of
receipt has been recorded thereon, be forwarded as soon as possible to the competent
ombudsman, at the same time notifying the petitioner thereof-
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3. The ombudsman is obliged to comply with a request as referred to in the first
paragraph, unless Article 9:22 , 9:23 or 9:24 applies.

The National Ombudsman deals with complaints from the general public about the public
administration and informs public administration agencies on how they can improve their services.
The National Ombudsman can start an investigation in response to problems or complaints.
Everyone involved must cooperate in such an investigation.

The National Ombudsman is an independent and impartial office. Around 170 specialists assist the
National Ombudsman in its work (of which 69.4% are female and 30.6% are male). These
specialists work in four investigative teams. The Facilities Department, IT, Secretariat,
Communication and Library, Strategy and Policy, and Personnel and Finance all support the Office
of the National Ombudsman in a different manner. The Bureau of the National Ombudsman is
headed by a managing director. The Minister of the Interior and Kingdom Relations manages the
budget of the National Ombudsman. The Minister also respects the independence and impartiality
of the National Ombudsman. The budget of the National Ombudsman for 2017 is more than 18
million euros.

Knowledge of the law and public administration are the starting points for selecting a new
ombudsman. Knowledge of public administration agencies and the way that these agencies operate
is very important for National Ombudsman employees. It is also important that employees who deal
with complaints have an understanding of the everyday life of the citizens concerned.

The National Ombudsman is a High Council of State. These High Councils are independent of the
government. The Lower House of Parliament appoints the National Ombudsman and the Deputy
National Ombudsman for a period of six years. The same person can then be reappointed for a
further six years. The National Ombudsman issues a report to the Lower House of Parliament each
year. The Lower House of Parliament may only dismiss the National Ombudsman on special
statutory grounds; for example, if the Ombudsman does something to betray the confidence in it.

If the Lower House of Parliament requires a new ombudsman, it announces a vacancy for this
purpose. A special committee oversees the selection procedure and advises the Lower House of
Parliament in this regard. This committee consists of the Vice-President of the Council of State, the
President of the Supreme Court of the Netherlands and the President of the Supreme Audit
Institution.

The National Ombudsman can only deal with complaints after they have been reported by the
complainant to the public administration agency that is the subject of the complaint. If the
Ombudsman is unable to deal with a complaint, this fact will be explained in a letter or telephone
call. The complainant will then be referred to another institution that can provide assistance. If a
complaint can be accepted for processing, there are a number of investigative options. The
Ombudsman chooses the option that is the most suitable for each complaint. The options are as
follows.

- An intervention: discussing with the public administration agency whether a quick solution can
be found. The public administration agency then responds to the complainant; for example, by
telephone, email or letter.

- A mediation interview: during a mediation interview, mediators from the Bureau of the National
Ombudsman try to improve contact between the complainant and the public administration agency.
Matters can be clarified or apologies made during the mediation interview. The interview may lead
to specific arrangements between the complainant and the public administration agency.

- An investigation with a report: a written investigation starts with a letter from the National
Ombudsman to the complainant and the public administration agency. Both sides are given the
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opportunity to clarify their positions and can then respond to each other’s answers. Next, a report
is drawn up, setting out the Ombudsman’s opinion of the public administration agency’s actions. A
recommendation is sometimes made for how the agency can resolve the problem or prevent it from
reoccurring in future. This report, which is sent to the complainant and the agency, is published
without names.

- An investigation with a letter: an investigation is sometimes concluded with a letter, rather than a
report, to the complainant and the public administration agency. This situation occurs if the outcome
of the investigation is only important to the complainant or if the Ombudsman cannot form an
opinion on a large portion of the complaint.

Whistleblowers Authority

Whistleblowers authority act (unofficial translation)
Article 3
1 There is a Whistleblowers Authority (Huis voor Klokkenluiders)

2 The Framework Act on independent governing bodies applies to the Authority, with
the exception of articles 12, 21 and 22.

3 Contrary to article 20 of the Framework Act on independent administrative bodies,
the Authority is only obliged to provide information to Our Minister or to give access
to business data and documents relating to the financial management and the
administrative organization.

4 Article 23 of the Framework Act on independent administrative bodies is only
applicable with regard to the financial management conducted by the Authority and the
administrative organization.

Article 3a
1 The Authority has an advice department and a research department.
2 The advisory department has the task:

a. informing, advising and supporting an employee about the steps to be taken
concerning the suspicion of a wrongdoing;

b. referring to administrative bodies or services charged with the investigation of
criminal offences or with the supervision of compliance with the provisions under or
pursuant to any statutory regulation or other competent authority to which the
suspicion of wrongdoing can be reported, and

c. providing general information on dealing with a suspicion of wrongdoing.

3 It is the task of the Investigation Department to:
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a. assess whether the petition is admissible with due observance of the conditions
referred to in article 6, first paragraph;

b. on the basis of a petition, initiate an investigation into:

1°. the suspicion of wrongdoing;

2°. the manner in which the employer has behaved towards the employee following a
report of a suspicion of wrongdoing;

c. instituting an investigation into the suspicion of wrongdoing on the basis of one or
more requests for advice, with due observance of Article 3k, third paragraph, and
Article 6, first paragraph; and

d. formulating general recommendations on how to deal with a suspicion of
wrongdoing.

Article 3b

1 The board of the Authority consists of a chairman and a maximum of four members.

2 The members are appointed to the Advisory Section or to the Research Section. They
are not appointed to both departments.

3 A member who has been involved in advising on a suspicion of wrongdoing does not
take part in an investigation concerning the same wrongdoing.

4 The president is responsible for the proper functioning of the Authority.

Article 3¢

1 The members and the president of the Authority are appointed by royal decree. At
personal request, they are dismissed by Our Minister. They may also be suspended by
royal decree and dismissed for incompetence or incapacity or for other serious reasons
in the person of the person concerned. The nomination for suspension or dismissal shall
not be made until the House has been heard about it.

2 The members shall be appointed in such a way that all relevant expertise is present
in the Authority for the performance of the duties referred to in article 3a.

3 The members shall be appointed for a maximum period of four years. The term of
office of the member who has been appointed in an interim vacancy shall be equal to
the duration of the remaining term of office of the member in whose place this member
has been appointed. Members may be reappointed twice.

4 The chairman and the members shall not engage in any affairs the performance of
which is undesirable with a view to the proper performance of his duties or to the
maintenance of his impartiality and independence or of confidence in them.

The Whistleblowers Authority is available for people who wish to report a work-related situation
of abuse. The Whistleblowers Authority provides advice and support, while it also investigates if
necessary. Its service is confidential, independent and free of charge.
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The organization is divided among an Advisory Department, an Investigations Department, a
Knowledge & Prevention Department and a small general staff component. The office is headed by
a director. The Advisory Department advises people who suspect a work-related situation of abuse.
At the request of a whistleblower, the Investigations Department can investigate a work-related
situation of abuse or their treatment by the employer following the report of a situation of abuse.
The Advisory Department and the Investigations Department work independently from each other
and do not exchange any information in an individual case. The Knowledge & Prevention
Department develops guidelines and practical instruments for employers which helps to prevent
abuses and promotes a healthy and save working environment.

The Whistleblowers Authority is an independent administrative body. The Authority is accountable
to the Minister of the Interior and Kingdom Relations only for its financial management carried out
and the management of the administrative organization. The Minister of the Interior and Kingdom
Relations cannot determine the policy of the Authority. The Minister also cannot reverse any of its
management decisions. The Minister may not request information on matters being dealt with by
the Authority. The executive board members of the Whistleblowers Authority are appointed by
Royal Decree. The executive board annually reports directly to the Houses of Parliament an
overview of the recommendations of the Authority and of the way in which the recommendations
have been followed up. It is important that the information provided can never be traced back to
specific whistleblowing cases. The Whistleblowers Authority’s annual budget for 2019 is about 3
million euros.

A rule applies within the Authority that executive board members, advisers and investigators may
not have or previously have had any personal involvement in specific whistleblowing cases. If they
have, or if this person previously worked at the employer involved, there is an internal duty of
disclosure. The executive board member or employee will then be excluded from advisory and
investigative duties relating to the specific whistleblowing case.

Employees may make reports if they believe that there is a situation of abuse within the organisation
where they work. A report must relate to a situation of abuse of social relevance, such as a violation
of a statutory rule, danger to public health, danger of harm to the environment, or danger to the
effective functioning of a public administration agency or company because of improper acts or
omissions. In principle, employees must first report such matters internally to their employer. If
that report is ignored or not dealt with satisfactorily, a report may be made to an external body. This
body is normally an inspectorate or supervisory authority. The Investigations Department of the
Whistleblowers Authority can be requested to conduct an investigation into reported wrongdoing
if no other Dutch Authority is mandated to investigate the abuse/wrongdoing or take measures. The
Whistleblowers Authority can also investigate into the retaliation of the reporters of the
abuse/wrongdoing regardless of whether the internal organisation has commended its own internal
investigation into the reported abuse.

When conducting an investigation, the Whistleblowers Authority has the power to request
information and if it concerns an investigation in the public sector, visit workplaces.

Information is gathered during the investigation. A draft report is prepared on the basis of the
gathered information. The employee and the employer can respond to this report. A final report is
then drafted. After the employee and employer have received the report, the investigation report is
published on the Authority’s website. The report describes the situation of abuse and any underlying
cause. The report contains conclusions and, if necessary, recommendations to end the situation of
abuse or to prevent repetition. The findings of the investigation and the opinion in the report are not
binding on the parties involved. However, the employer concerned is obliged to inform the
Whistleblowers Authority how it has followed the recommendations. If the employer does not
follow the recommendations, it is obliged to state reasons.
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An employee who has to put forward a defence in legal proceedings against measures taken by the
employer under labour law following the employee’s report may enter the report as evidence in the
proceedings.

The Whistleblowers Authority has made arrangements for cooperation with the Public Prosecution
Service and the National Ombudsman. An investigation by the Whistleblowers Authority into a
situation of abuse can coincide with a criminal investigation under the authority of the Public
Prosecution Service. The investigations can be conducted simultaneously, after coordination
between the Public Prosecution Service and the Authority. If necessary, the Public Prosecution
Service can request information from the Whistleblowers Authority’s investigation. If the National
Ombudsman receives a complaint that the Whistleblowers Authority may investigate, the
Ombudsman will refer the complainant to the Authority, as the National Ombudsman and
Whistleblowers Authority do not investigate complaints simultaneously.

The Whistleblowers Authority is a relatively young organisation that is still developing its practices.
Significant and formidable work has been carried out so far; for example, through the advice
provided to hundreds of potential whistleblowers (on an annual basis) as well as through the
information provided to employers (in the public and private sector) on the implementation of
integrity programmes and internal reporting schemes. The Whistleblowers Authority finished and
published five investigation-reports (three in 2019, two in the first months of 2020) about
wrongdoing or retaliation of the reporter (not about corruption). Nevertheless, there are still
challenges. For instance, an interim evaluation showed that cooperation between the three different
departments that make up the Whistleblowers Authority (Advisory, Investigations and Knowledge
& Prevention) has not yet been optimised. Moreover, the advisory and investigative responsibilities
are inherently at odds with one another, while it could be that the expectations raised by others as
to the legal protection of whistleblowers cannot be met by the Authority. At most, the
Whistleblowers Authority can conduct an investigation into the potential penalisation/retaliation of
whistleblowers; however, it is ultimately the purview of the court or labour tribunal to issue a
binding judgment on the relevant issue. Coupled with forthcoming new European regulations
(Directive), these challenges may cause the organisation and the methods of the Whistleblowers
Authority to undergo changes in certain regards over the long term.

The Whistleblowers Authority Act will be amended in response to the Whistleblower Directive EU
2019/1937 (PbEU 2019, L 305). The aim is to have the bill to implement the Whistleblower
Directive enter into force in December 2021. In addition, the Whistleblowers Authority Act was
recently evaluated. The Minister of the Interior and Kingdom Relations wants to inform parliament
about her substantive response to the evaluation before the end of 2020. This can also lead to a
legislative process to amend the Whistleblowers Authority Act.

The Whistle blowers Authority (WA) disseminates knowledge on integrity management, which is
broader than on corruption prevention. The WA has, for instance, published research reports on the
implementation of reporting procedures, on the functioning of confidential integrity officers and
are about to report research on the roles and positions of integrity/compliance officers. Besides the
WA has published manuals on various integrity management topics and is working on an online
integrity assessment tool. Furthermore WA uses their website, newsletters, social (and other) media
to communicate and to raise awareness for these activities.

The WA disseminates knowledge on integrity management, which is broader than on corruption
prevention. We have, for instance, published research reports on the implementation of reporting
procedures, on the functioning of confidential integrity officers and are about to report research on
the roles and positions of integrity/compliance officers. Besides we have published manuals on
various integrity management topics and are working on an online integrity assessment tool. We
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use our website, newsletters, social (and other) media to communicate and to raise awareness for
these activities.

The Court of Audit investigates whether the national government spends public money sensibly,
economically and carefully. The statutory task is to check the income and expenditure of the
government and we report on this once a year to parliament on Accountability Day (third
Wednesday in May). Article 76 of the Constitution stipulates that the General Audit Chamber is
charged with auditing government revenue and expenditure. On the basis of the judgment of the
Court of Audit, parliament decides whether to grant discharge to the cabinet. The Court of Audit
therefore plays an important role in auditing government finances.

The National Ombudsman is an independent body that handles complaints about almost all
government agencies. In principle, the Ombudsman has no active duties in the field of fighting
corruption or in disseminating knowledge about corruption. The inquiries and reports of the national
ombudsman are made public. People who wish to report work-related abuse, such as corruption,
to the government can contact both the National Ombudsman and the Whistleblowers Authority.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

(b) Observations on the implementation of the article

The Netherlands does not have a centralized body exclusively designated to prevent
corruption, and preventive measures are taken at different levels of Government.

The office of the National Ombudsman, which is responsible for handling complaints on the
functioning of Government, is enshrined in the Constitution and the General Administrative
Law Act (art. 9:18). The Ombudsman and the Deputy Ombudsman are appointed by the
House of Representatives (art. 78a (2) of the Constitution).

The Whistle-blowers Authority, established by the Whistle-blowers Authority Act, is
mandated to advise reporting persons and investigate suspected wrongdoing in a work-related
situation and treatment by employers (art. 3 of the Act). Its members and Chair are appointed
by royal decree for a maximum period of four years (art. 3¢, para. 1, of the Act).

The reviewing experts therefore recommended that the Netherlands ensure the
designation of a body or bodies responsible for overseeing and coordinating the
implementation of integrity policies at the relevant levels of Government (art. 6, para.
1).

Paragraph 2 of article 6

2. Each State Party shall grant the body or bodies referred to in paragraph 1 of this article the
necessary independence, in accordance with the fundamental principles of its legal system, to enable
the body or bodies to carry out its or their functions effectively and free from any undue influence.
The necessary material resources and specialized staff, as well as the training that such staff may
require to carry out their functions, should be provided.

(a) Summary of information relevant to reviewing the implementation of the article
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The Netherlands indicated that it has implemented the provision under review and provided the
following information.

See also: article 6(1)

The Whistleblower Authority Act mandates the Whistleblowers Authority to provide advice and
support to whistleblowers and conduct investigations into reported wrongdoing and alleged
retaliation, if no other Dutch authority is mandated to investigate or take measures. The
Whistleblowers Authority is an independent administrative body, which means that the Minister in
principle does not bear responsibility for the execution of the duties and powers exercised by the
Authority. Naturally, this fact also means that the Minister cannot interfere or intervene in
individual cases. However, the Minister is responsible for ensuring that the Authority has sufficient
funds at its disposal to function effectively, as well as for overseeing the organisation’s financial
management and administrative processes. The legal basis for the Whistleblowers Authority is the
Whistleblowers Authority Act, more specifically Article 3 paragraph 1 of that Act. The members
and the chairman are appointed by royal decree on the basis of Article 3c paragraph 1 of the
Whistleblowers Act (for a maximum period of 4 years). They are fired by the Minister of the Interior
and Kingdom Relations at their own request. They can also be suspended or dismissed by Royal
Decree on the grounds of unsuitability or incompetence or for other compelling reasons relating to
the person of the person concerned (all on the basis of Article 3¢ paragraph 1). In derogation from
the Framework Act on Independent Government Agencies (Kaderwet =zelfstandige
bestuursorganen), the Whistleblowers Authority Act (Wet Huis voor Klokkenluiders) prevents the
Minister from laying down policy on the responsibilities of the Authority. Neither does the Minister
have the power to quash any decisions of the Authority. These exceptions to the powers provided
by the Framework Act in respect of other independent government agencies in general match the
nature of the Authority's responsibilities. After all, the Authority’s responsibilities are such that they
require the Authority to have a position in respect of the Minister which is as independent as
possible. The executive board members are appointed by Royal Decree. An executive board
member of the Authority may be dismissed by Royal Decree for unfitness or incompetence or for
other compelling reasons in the person of the member. The Authority must first be heard about the
nomination by the Minister of the Interior and Kingdom Relations for dismissal. The Minister can
dismiss the board members at his own request. The Authority has around 25 full time employees.
It has an annual budget of approximately EUR 3 million with the intention to increase this to
approximately 3.5 million on an annual basis as of 2021.

The High Councils of State are themselves responsible for their budgetary management and draw
up their own budgets. Both the Court of Audit and the National Ombudsman are responsible for
the management and scale of their own budgets. In accordance with the Compatibility Act (2016),
article 4.4., they are responsible for budgetary management, financial management, operational
management and the relevant administrative activities. The Colleges themselves estimate the
expenditure and income they consider necessary for the tasks they must implement. They report
this to the Minister of the Interior and Kingdom Relations (BZK) who combines them in a single
budget statement, chapter IIB of the Government Budget.

The legal basis for the National Ombudsman is Article 78a of the Constitution. The law in which
this has been elaborated with regard to the National Ombudsman is the National Ombudsman Act.
Article 78a paragraph 2 of the Constitution provides that the ombudsman and his deputy are
appointed by the House of Representatives for a term to be determined by law. The same paragraph
provides that the national ombudsman and his deputy are dismissed at their own request or on
reaching an age to be determined by law. He can also be suspended and dismissed by the House of
Representatives in cases to be determined by law.
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The legal basis for the Court of Audit is Article 76 of the Constitution. The law in which this has
been elaborated with regard to the Court of Audit is the Government Accounts Act 2016. Article
77 paragraph 1 of the Constitution provides that the members of the General Audit Chamber are
appointed for life by Royal Decree from a nomination of three persons drawn up by the House of
Representatives. They can be dismissed on the basis of article 77 paragraph 2 of the Constitution at
their own request or because of an age to be determined by law. The members can also be suspended
or dismissed by the Supreme Court in cases designated by law. Article 7.1 paragraph 2 of the
Government Accounts Act 2016 stipulates that the president of the General Audit Chamber is
appointed from among the members in regular service by Royal Decree on the recommendation of
the Minister of the Interior and Kingdom Relations.

It is the task of the Minister to assess proposals within the total of the Government Budget, in other
words whether there are sufficient funds available and whether they are proportionate to Cabinet
policy. Any differences of opinion that may arise about proposals are settled officially and if
settlement proves impossible, may be escalated up the political-administrative ladder; in reality a
situation never arises in which no consensus is arrived at.

Constitution (translation confirmed by Netherlands)
Article 57
1. No one may be a member of both Houses.

2. A member of the States General may not be a Minister, State Secretary, member of
the Council of State, member of the Court of Audit (Algemene Rekenkamer), National
Ombudsman or Deputy Ombudsman, member of the Supreme Court, or Procurator
General or Advocate General at the Supreme Court.

3. Notwithstanding the above, a Minister or State Secretary who has offered to tender
his resignation may combine the said office with membership of the States General until
such time as a decision is taken on such resignation.

4. Other public functions which may not be held simultaneously by a person who is a
member of the States General or of one of the Houses may be designated by Act of
Parliament.

Article 78a

1. The National Ombudsman shall investigate, on request or of his own accord, actions
taken by central government administrative authorities and other administrative
authorities designated by or pursuant to Act of Parliament.

2. The National Ombudsman and a Deputy Ombudsman shall be appointed by the
Lower House of the States General for a period to be determined by Act of Parliament.
They may resign or retire on attaining an age to be determined by Act of Parliament.
They may be suspended or dismissed by the Lower House of the States General in
instances specified by Act of Parliament. Their legal status shall in other respects be
regulated by Act of Parliament.

3. The powers and methods of the National Ombudsman shall be regulated by Act of
Parliament.

4. Additional duties may be assigned to the National Ombudsman by or pursuant to Act
of Parliament.

The General Administrative Law Act
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Article 9:18

1. Everyone has the right to request the Ombudsman in writing to initiate an
investigation into the manner in which an administrative body has acted towards him
or another person in a particular matter.

2. If the petition is submitted to an incompetent ombudsman, it shall, after the date of
receipt has been recorded thereon, be forwarded as soon as possible to the competent
ombudsman, at the same time notifying the petitioner thereof.

3. The ombudsman is obliged to comply with a request as referred to in the first
paragraph, unless Article 9:22, 9:23 or 9:24 applies.

Whistleblowers authority act (unofficial translation)
Article 3
1 There is a Whistleblowers Authority (Huis voor Klokkenluiders)

2 The Framework Act on independent governing bodies applies to the Authority, with
the exception of articles 12, 21 and 22.

3 Contrary to article 20 of the Framework Act on independent administrative bodies,
the Authority is only obliged to provide information to Our Minister or to give access
to business data and documents relating to the financial management and the
administrative organization.

4 Article 23 of the Framework Act on independent administrative bodies is only
applicable with regard to the financial management conducted by the House and the
administrative organization.

Article 3a
2 The Authority has an advice department and a research department.
2 The advisory department has the task:

a. informing, advising and supporting an employee about the steps to be taken
concerning the suspicion of a wrongdoing;

b. referring to administrative bodies or services charged with the investigation of
criminal offences or with the supervision of compliance with the provisions under or
pursuant to any statutory regulation or other competent authority to which the
suspicion of wrongdoing can be reported, and

c. providing general information on dealing with a suspicion of wrongdoing.
3 It is the task of the Investigation Department to

a. assess whether the petition is admissible with due observance of the conditions
referred to in article 6, first paragraph,

b. on the basis of a petition, initiate an investigation into:
1°. the suspicion of wrongdoing;

2°. the manner in which the employer has behaved towards the employee following a
report of a suspicion of wrongdoing;
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c. instituting an investigation into the suspicion of wrongdoing on the basis of one or
more requests for advice, with due observance of Article 3k, third paragraph, and
Article 6, first paragraph; and

d. formulating general recommendations on how to deal with a suspicion of
wrongdoing.

Article 3b
The board of the Authority consists of a chairman and a maximum of four members.

2 The members are appointed to the Advisory Section or to the Research Section. They
are not appointed to both departments.

3 A member who has been involved in advising on a suspicion of wrongdoing does not
take part in an investigation concerning the same wrongdoing.

4 The president is responsible for the proper functioning of the Authority.
Article 3¢

1 The members and the president of the Authority are appointed by royal decree. At
personal request, they are dismissed by Our Minister. They may also be suspended by
royal decree and dismissed for incompetence or incapacity or for other serious reasons
in the person of the person concerned. The nomination for suspension or dismissal shall
not be made until the House has been heard about it.

2 The members shall be appointed in such a way that all relevant expertise is present
in the Authority for the performance of the duties referred to in article 3a.

3 The members shall be appointed for a maximum period of four years. The term of
office of the member who has been appointed in an interim vacancy shall be equal to
the duration of the remaining term of office of the member in whose place this member
has been appointed. Members may be reappointed twice.

4 The chairman and the members shall not engage in any affairs the performance of

which is undesirable with a view to the proper performance of his duties or to the
maintenance of his impartiality and independence or of confidence in them.

National Ombudsman

- The legal basis for the National Ombudsman is Article 78a of the Constitution. The law in which this
has been elaborated with regard to the National Ombudsman is the National Ombudsman Act.

- Article 78a paragraph 2 of the Constitution stipulates that the NO (and his substitute) is appointed by
the House of Representatives for a term to be determined by law.

- The same paragraph provides that the NO (and his substitute) is dismissed at his own request or
because of reaching an age to be determined by law. He can also be suspended and fired by the LH in
cases to be determined by law.

National Ombudsman (NO):

Article 78a of the Dutch Constitution is the relevant legal provision. It stipulates in section 2 that the
NO and his substitute are appointed by the Lower House of Parliament for a certain period which is
determined by law. Section 2 further stipulates that the NO and his substitute are terminated on their
own request or when they reach a certain age which is determined by law. Section 2 also stipulates
that the NO and his substitute can be fired by the Lower House of Parliament in cases that are
predetermined by law.
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The National Ombudsman has a budget that is intended for organizing its own business management
and operational activities. If the National Ombudsman notices that the budget is not sufficient, they
report the necessary difference as a budget proposal to the Minister of the Interior and Kingdom
Relations. This then takes part in regular financial decision-making.

To give an idea of how it works if the National Ombudsman needs extra resources, this is the process
that is then followed:

If the Ombudsman notices that the budget would not be sufficient, they report the difference to be
bridged as a budget proposal to the Minister of Interior and Kingdom Relations. The latter then assesses
the proposal (simply to ensure that there are no excessive proposals in between). The Minister of the
Interior and Kingdom Relations has this role to guarantee the financial checks and balances. If the
Minister of the Interior and Kingdom Relations is of the opinion that there are excessive proposals,
she will consult with the Ombudsman about this in order to be able to bridge a difference of opinion.
Here at all times, the constitutional independent position of the National Ombudsman is taken into
account and justice is also done to this. The Minister of Interior and Kingdom Relations then submits
the proposal to the Minister of Finance and discusses this.

By way of illustration: There has been no disagreement about budget proposals in recent years and the
consultation with the Ministry of Finance also reasonably leads to the funds being added to the budget.

The WA has specialized employees for their main tasks: give advice to Whistleblowers, investigate
abuses and retaliation and on how to prevent abuses.

Court of Audit (Algemene Rekenkamer):

Article 77 of the Dutch Constitution is the relevant legal provision. It stipulates in section 1 that
members of the Court of Audit are appointed for life by the government by royal decree and are
selected out of a pool of three candidates. The pool of candidates is provided by the Lower House of
Parliament (Tweede Kamer). Section 2 stipulates that a members position is terminated on their own
request or when they reach a certain age which is determined by law. The law the article refers to is
the Comptabiliteitswet. Section 3 stipulates that members can be fired by the High Court of the
Netherlands in cases that are predetermined by law.

Whistleblowers authority (Huis voor Klokkenluiders):

Article 3¢ of the Whistleblowers authority act is the relevant legal provision. It stipulates in section 1
that members of the Whistleblowers authority are appointed by the government by royal decree.
Section 3 stipulates that members are appointed for 4 years and may be reappointed twice. Section 1
stipulates that a members position can be terminated by the responsible minister on their own request.
Furthermore, they can be fired by royal decree in the case of unsuitability, incompetence or for grave
reasons relatable to the person involved. The authority must be heard before a decision to fire a member
is made.

- The members and the chairman of the WA are appointed by Royal Decree on the basis of Article 3¢
paragraph 1 of the Whistleblowers House Act (for a maximum period of 4 years).

- They are fired by the Minister of the Interior and Kingdom Relations at their own request. They can
also be suspended or dismissed by Royal Decree on the grounds of unsuitability or incompetence or
for other compelling reasons relating to the person of the person concerned (all on the basis of Article
3c paragraph 1).

The minister can only dismiss members if they request it themselves. Without such a request, they can
only be dismissed by royal decree and only on account of unsuitability, incompetence or other
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compelling reasons in the person of the member. The House must also always be heard beforehand.
That bar is therefore quite high. If those conditions are met, the minister can decide to nominate a
member for dismissal. The Council of Ministers must first agree to this and if it agrees. The minister
can therefore never independently decide to dismiss a member if that member does not request it
himself. It is not precisely laid down in the law when exactly there is such an unsuitability,
incompetence or other compelling reasons in the person of the member that justify dismissal. However,
the minister will in any case have to hear the House about this and come up with a good motivation in
order to be able to convince the Council of Ministers of the presence of compelling reasons for a
dismissal. The King signs after the Council of Ministers has agreed. This is a formality.

The current budget is too tight for the ambitions of the WA and are (thus) subject of discussions with
the Ministry of the Interior.

The WA has specialized employees for their main tasks: give advice to Whistleblowers, investigate
abuses and retaliation and on how to prevent abuses.

General Audit Chamber

- The legal basis for the General Audit Chamber is Article 76 of the Constitution. The law in which
this has been elaborated with regard to the Court of Audit is the Government Accounts Act 2016.

- Article 77 paragraph 1 of the Constitution stipulates that the members are appointed for life by Royal
Decree from a nomination of three persons drawn up by the House of Parliament. They may be
dismissed on the basis of Article 77 paragraph 2 of the Constitution at their own request or because of
an age to be determined by law. The members can also be suspended or dismissed by the Supreme
Court in cases designated by law.

- Article 7.1 paragraph 2 of the Government Accounts Act 2016 stipulates that the president is
appointed from among the members in ordinary service by Royal Decree on the recommendation of
the Minister of the Interior and Kingdom Relations.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

None.
(b) Observations on the implementation of the article

The Netherlands does not have a centralized body exclusively designated to prevent
corruption, and preventive measures are taken at different levels of Government.

The office of the National Ombudsman, which is responsible for handling complaints on the
functioning of Government, is enshrined in the Constitution and the General Administrative
Law Act (art. 9:18). The Ombudsman and the Deputy Ombudsman are appointed by the
House of Representatives (art. 78a (2) of the Constitution).

The Whistle-blowers Authority, established by the Whistle-blowers Authority Act, is
mandated to advise reporting persons and investigate suspected wrongdoing in a work-related
situation and treatment by employers (art. 3 of the Act). Its members and Chair are appointed
by royal decree for a maximum period of four years (art. 3c, para. 1, of the Act).
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Paragraph 3 of article 6

3. Each State Party shall inform the Secretary-General of the United Nations of the name and address
of the authority or authorities that may assist other States Parties in developing and implementing
specific measures for the prevention of corruption.

(a) Summary of information relevant to reviewing the implementation of the article
The Netherlands indicated that it has implemented the provision under review and provided the
following information.

National Ombudsman:

Telephone: +31 70 356 35 63

Address:

Postbus 93122

2509 AC Den Haag

Contact en adres | Nationale ombudsman

Court of audit:

Telephone: +31 70 342 43 44

Address:

Postbus 20015

2500 EA Den Haag

Home | Netherlands Court of Audit

Whistleblowers Authority:

Telephone: +3188 — 133 10 00

Address:

Postbus 85680

2508 CJ Den Haag

English | Huisvoorklokkenluiders

(b) Observations on the implementation of the article

The Netherlands has notified the Secretary General that it has designated the National Ombudsman,
the Court of Audit and the Whistleblowers Authority for the purpose of assisting other States Parties
in the prevention of corruption.

Article 7. Public sector

Paragraph 1 of article 7

1. Each State Party shall, where appropriate and in accordance with the fundamental principles of
its legal system, endeavour to adopt, maintain and strengthen systems for the recruitment, hiring,
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retention, promotion and retirement of civil servants and, where appropriate, other non-elected
public officials:

(a) That are based on principles of efficiency, transparency and objective criteria such as merit,
equity and aptitude,

(b) That include adequate procedures for the selection and training of individuals for public positions
considered especially vulnerable to corruption and the rotation, where appropriate, of such
individuals to other positions;

(c) That promote adequate remuneration and equitable pay scales, taking into account the level of
economic development of the State Party,

(d) That promote education and training programmes to enable them to meet the requirements for
the correct, honourable and proper performance of public functions and that provide them with
specialized and appropriate training to enhance their awareness of the risks of corruption inherent
in the performance of their functions. Such programmes may make reference to codes or standards
of conduct in applicable areas.

(a) Summary of information relevant to reviewing the implementation of the
article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

Within the national government there are a number of mechanisms aimed at the transparent and
objective recruitment, adequate remuneration, selection, development and promotion of civil
servants.

Each ministry or department independently recruits new employees. There is a central role of the
manager in hiring staff. This process is supported by the HR department of that specific department.
In addition, there is a shared service organization, working for all departments, for specific services,
such as labor market communication, organizing the government-wide trainee program, purchasing
services such as assessments and testing candidates and supporting IT systems for recruitment. Top
management is recruited by a specific agency (Algemene Bestuursdienst)

If there is a vacancy in a department, there is normally the first opportunity for candidates within
the department or organization to apply. If there is no matching candidate, it is up to the manager
to decide whether the position is immediately publicly advertised or whether the vacancy is open
to candidates from other departments before the vacancies are published on a central website
(www.werkenvoornederland.nl).

In principle there are three categories for hiring public officials with sometimes different rules.

Potential employees normally get two or three rounds of conversations with future colleagues. An
assessment is an option, but not a permanent part of the process. The second category consists of
the government-wide trainee-programme. Potential trainees can apply once a year. Potential
trainees receive tests, interviews and an assessment. This year, 140 new interns have started. The
trainee program lasts two years, in which the trainees receive four six-month assignments before
being offered a permanent position. The last category is top management. The top management is
recruited by a specific agency (Algemene Bestuursdienst). Every top manager is assessed. There is
a committee that looks for potential candidates for top positions. If there is a function, a regular
process is started with several rounds of conversation.
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Rejected candidates will be notified that they have been rejected with an explanation of why they
have been rejected. In principle, this message is not extensive. The rejected candidates will be
informed in the message that, if desired, there is a possibility to contact the hiring manager for
further explanation. It is possible to appeal against this decision.

The development / increase of wages is part of the Collective Labor Agreement (CLA). There is a
salary table with the different salary scales (1-19) and steps within that scale (1-10). With a new
collective labor agreement, the table will be adjusted to the new agreements.

Examples of measures:

- Agreements on filling of vacancies and the order of opening vacancies. Placing vacancies on
the internal vacancy database (mobility database) and the external vacancy database
(werkenvoornederland). As a consequence, vacancies are public knowledge and open to everyone.

- In the description of the vacancy, information is provided about activities, position, grade and
other job characteristics.

- The Civil Service Job Description and Evaluation System (Functiegebouw Rijk) applies for
the whole of national government and provides a job description system. As a consequence, all jobs
are classified in a specific job family with the accompanying job requirements and grade.

- Salary grades. Within national government, fixed salary grades apply with fixed increments.
In this way the salary related to each position is transparent.

- Each organisation component/department has an organisation and formation report. An
organisation and formation report (O&F report) is a report in which the new or adapted organisation
structure, formation and jobs are described. The O&F report is used to formalise the new
organisation structure and formation structure.

- Collective labour agreements with the trade unions, for example about primary and secondary
elements of adequate remuneration. The current agreement is effectual until June 30 2020. There
will be negotiations between the trade unions and the public employer to establish a new agreement
for a next period.

- A budget for staff training. Learning and development assumes personal responsibility on the
part of the employee. The organisation and its manager encourage employees to continue to develop
and ensure that a training budget is available.?!

Excerpt from letter to Parliament from the Minister of Education Culture and Science on equitable
pay scales and promoting equality in general:

“The government is a major employer. In respect of gender equality, the government achieves a
better score than the private sector. The wage gap within government is half that in the private
sector and the proportion of women in senior positions in national government is 33 percent. By
signing the Diversity Charter, all Ministries have committed to promoting diversity on the shop
floor. This means in practice that deliberate action must be taken to prevent subconscious prejudice,
bringing about an open business culture and encouraging the influx, retention and advancement of
employees, irrespective of employment restrictions, gender, age, sexual orientation and gender
identity, or cultural, ethnic or religious background. National government is also contributing to
Workplace Pride, the network of businesses and institutions with an LGBT-inclusive HR policy.

21 https://www.functiegebouwrijksoverheid.nl/

www.werkenvoornederland.nl

www.mobiliteitsbank.nl
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Within national government, a number of different LGBT staff networks are operational and
affiliated to Dutch Government Pride. In 2017, the Ministry of the Interior and Kingdom Relations
organised a series of sessions for diversity coordinators within national government, to exchange
knowledge and experiences. In revising the strategic national government HR policy for 2025, there
is clear attention for diversity and inclusivity.”

d) See also article 8.
The Civil Servants Act 2017
Article 3a

1. Government employers may conduct an investigation into suitability and competence for a
position as a civil servant. If necessary, they may process special categories of personal data and
personal data of a criminal nature as referred to in paragraph 3.1 and paragraph 3.2 of the General
Data Protection Regulation Implementation Act .

2. Rules are laid down by general administrative measure regarding the types of personal data that
can be processed.

Article 4

1. Public sector employers shall pursue an integrity policy aimed at the promotion of appropriate
official conduct that focuses on the promotion of integrity awareness and the prevention of abuse
of powers, conflicts of interest and discrimination as a minimum.

2. Public sector employers shall embed the integrity policy in the human resources policy by
ensuring, as a minimum, that the topic of integrity is raised during performance reviews and in work
meetings and that training and education is offered on the topic of integrity.

3. Public sector employers shall put in place a code of conduct for public servants.

4. Public sector employers shall publish an annual statement rendering account for the
implementation of this Section.

5. Specific rules may be laid down by order in council with regard to paragraph 3.
Article 5
1. Public sector employers shall:

a. ensure that public servants swear a solemn oath or make a sworn statement upon their entry
into service;

b. ensure that, if public servants undertake ancillary activities that may impact on the interests of
the service, such activities are registered in so far as they are related to the performance of their
duties;

c. ensure that the ancillary activities registered pursuant to (b) are disclosed if the public servant
has been appointed to a position that requires the disclosure of ancillary activities in order to protect
the integrity of the public service;

d. designate public servants who perform duties that are particularly susceptible to the risk of
financial conflicts of interest or the risk of improper use of price-sensitive information, identify
which financial interests such public servants shall be prohibited from holding or acquiring and
keep records of the disclosures made by such public servants in accordance with Section 8,
paragraph 2(b);

e. ensure that a procedure is in place for handling suspicions of abuses that public servants have
in relation to the organisation that employs them.
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2. Specific rules may be laid down by order in council with regard to paragraph 1.

Trainees:

Once a year young people, recently graduated (university), can subscribe by sending a motivation
and CV. A selected group is invited to do tests and an assessment. Candidates with a positive result
have meetings with the participating ministries (market place). Ministries have a certain number of
traineeships each year and pick candidates, selected during these meetings.

Regular staff:

If there is no match with available candidates within the own organization positions are open for
candidates both internal and external. Candidates have to send a motivation and CV. Candidates
that are selected normally have at least two rounds of meetings with a selection committee (future
manager and future colleagues). An assessment can be part of the procedure. Members of selection
committees will have to be trained in bias-free conversations (current policy that we are carrying
out).

Top management:

Within the Ministry of Interior and Kingdom Relations there is an agency that is responsible for
recruitment and selection of top management (ABD). There is a committee that selects people who
are qualified to become member of the so called Top Management Group. If there is a vacancy ABD
organizes the process. Candidates have to submit a motivation and CV. ABD does a preselection and
proposes candidates. A selection committee has meetings with candidates in at least two rounds. Top
management is appointed by the minister of the Interior.

The employer is bound by the internal agreements regarding the filling of vacancies, but may choose

within those agreements who to hire or not. In principle, he may not treat applicants unequally in

this procedure. If an applicant is of the opinion that there is unjustified discrimination on the basis of
gender, skin colour, religion or origin, the applicant can submit the matter to the Institute for Human
Rights. The judgment of this board is not binding. The matter can also be brought to court.

The employer is bound by the internal agreements regarding the filling of vacancies, but may choose
within those agreements who to hire or not. In principle, he may not treat applicants unequally in this
procedure. If an applicant is of the opinion that there is unjustified discrimination on the basis of
gender, skin color, religion or origin, the applicant can submit the matter to the Institute for Human
Rights. The judgment of this board is not binding. The matter can also be brought to court.

There is a basic screening for all civil servants, in the form of a certificate of good conduct (VOG). A
VOG is a statement showing that the civil servants (judicial) past does not constitute an objection to
fulfilling a specific task or position.

On the basis of article 5, paragraph 1, part d of the Civil Service Act 2017, the employer designates
civil servants who perform activities that in particular involve the risk of financial conflicts of interest
or the risk of improper use of price-sensitive information, and designate the financial interests they
may not possess or acquire and the registration of the reports made by them as referred to in Article
8 (2) (b). Section 8 (2) (b) requires an officer appointed within the meaning of section 5 (1) (d) to
disclose his financial interests as well as holdings and transactions in securities that are public service
insofar as this is related to the performance of his duties and to provide further information in this
regard upon request
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Article 4 of the Civil Service Act 2017 prescribes that a government employer must ensure
that the integrity policy forms a permanent part of the personnel policy, in any case by
addressing integrity in performance interviews and work meetings and by offering training
and education in the field of integrity. The responsibility for this lies with the individual
government employers.

Article 4

1. Public sector employers shall pursue an integrity policy aimed at the promotion of
appropriate official conduct that focuses on the promotion of integrity awareness and the
prevention of abuse of powers, conflicts of interest and discrimination as a minimum.

2. Public sector employers shall embed the integrity policy in the human resources policy
by ensuring, as a minimum, that the topic of integrity is raised during performance
reviews and in work meetings and that training and education is offered on the topic of
integrity.

3. Public sector employers shall put in place a code of conduct for public servants.

4. Public sector employers shall publish an annual statement rendering account for the
implementation of this Section.

5. Specific rules may be laid down by order in council with regard to paragraph 3.

Article 5

1. Public sector employers shall:

a. ensure that public servants swear a solemn oath or make a sworn statement upon their
entry into service;

b. ensure that, if public servants undertake ancillary activities that may impact on the
interests of the service, such activities are registered in so far as they are related to
the performance of their duties;

c. ensure that the ancillary activities registered pursuant to (b) are disclosed if the public
servant has been appointed to a position that requires the disclosure of ancillary
activities in order to protect the integrity of the public service;

d. designate public servants who perform duties that are particularly susceptible to the
risk of financial conflicts of interest or the risk of improper use of price-sensitive
information, identify which financial interests such public servants shall be
prohibited from holding or acquiring and keep records of the disclosures made by
such public servants in accordance with article 8, paragraph 2(b);

e. ensure that a procedure is in place for handling suspicions of abuses that public
servants have in relation to the organisation that employs them.

2. Specific rules may be laid down by order in council with regard to paragraph 1.

§ 3. Obligations for public servants

67



Article 6

1. Public servants shall be required to fulfil the obligations imposed on them by or pursuant
to the law and arising from their duties and to otherwise conduct themselves as befits a
good public servant.

2. For the purposes of the Dutch Civil Code, non-compliance with paragraph 1 shall be
deemed a failure to comply with the duties imposed on a public servant by virtue of their
employment agreement.

Article 7

Public servants shall swear a solemn oath or make a sworn statement in accordance with a
form established by general administrative order, which form may vary for different
positions.

Article 8
1. Public servants shall be prohibited from:

a.

undertaking ancillary activities as a result of which the proper performance of their
duties or the proper functioning of the public service, to the extent this relates to the
performance of their duties, cannot reasonably be guaranteed;

participating directly or indirectly in contracting for services or supplies to public
services, unless the public sector employer with which the public servant has
concluded an employment agreement has granted permission for this;

holding financial interests, possessing securities or carrying out securities
transactions as a result of which the proper performance of their duties or the proper
functioning of the public service, to the extent this relates to the performance of their
duties, could not reasonably be guaranteed;

holding or acquiring financial interests as designated under article 5, paragraph 1(d),
by the public sector employer with whom the public servant has concluded an
employment agreement;

accepting or requesting payment, gifts, fees or promises from a third party with whom
a public servant maintains relations in an official capacity, without the permission of
their public sector employer.

2. Public servants shall be required to disclose the following to the public sector employer
with whom they have concluded an employment agreement:

any ancillary activities they undertake or intend to undertake that may impact on the
interests of the service, in so far as those activities are related to the performance of
their duties;

if the public servant is a designated public servant within the meaning of article 5,
paragraph 1(d), their financial interests, any securities held by them and any
securities transactions carried out by them that may impact on the interests of the
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service, in so far as those activities are related to the performance of their duties. The
public servant shall furthermore be obliged to comply with requests for additional
information in this regard.

3. Rules may be laid down by an order in council regarding the application of paragraphs 1
and 2.

Article 9

Current and former public servants shall be required to keep confidential anything they take
cognizance of in connection with their duties, to the extent that this obligation follows from
the nature of the matter.

Article 10

1. Public servants shall refrain from expressing thoughts or sentiments or from exercising
the right to freedom of association, the right to hold meetings or the right of
demonstration if, as a result of the exercising of such rights, the proper performance of
their duties or the proper functioning of the public service, to the extent this relates to the
performance of their duties, cannot reasonably be guaranteed.

2. Where the right to freedom of association is concerned, paragraph 1 shall not apply to
membership of:

a. a political group identified and registered in accordance with the Dutch Elections
Act;
b. a trade union.

Article 11

Whilst present at their place of work, public servants shall be required to undergo a body
search, a search of their clothes or a search of their effects present at the place of work if the
public sector employer orders such a search in the interest of the service. The public sector
employer that has ordered the search shall take the necessary measures to prevent any unfair
or improper treatment during that search.

§ 4. Confidential positions

Article 12
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1. Only individuals who are Dutch citizens shall be eligible to take up a confidential
position. An individual who does not have Dutch nationality may nevertheless become
eligible if the interests of the service specifically require this.

2. The employment agreement with a public servant may be terminated if their removal
from a confidential position is necessary on the basis of the provisions in Article 5,
paragraph 3, or Article 10, paragraph 2, of the Security Screening Act.

3. Specific rules may be established by or pursuant to a general administrative order with
regard to the provisions of this Section.

Article 13

1. For categories of public servants with whom the State has concluded an employment
agreement and who, by virtue of their role, could become aware of secret or highly secret
information regarding the security or other vital interests of the State, a general
administrative order may be used to lay down rules regarding the risk mitigation
obligations that shall apply to these civil servants when, for purposes other than the
exercise of their duties, they travel to and stay in countries where their presence could
pose a particular risk to the security or other vital interests of the State.

2. The general administrative order referred to in paragraph 1 may stipulate that the
requirements set out there in shall also extend to former public servants.

3. A general administrative order within the meaning of paragraph 1 shall not enter into
force until two months after the date of publication of the Bulletin of Acts and Decrees
in which that order is published. Publication shall be promptly notified to both Houses
of the States General.

§ 4a. The State

Article 13a

An employment agreement relating to positions designated by or pursuant to a general
administrative order shall be entered into by means of a Royal Decree. The employment
agreement shall be terminated by means of a Royal Decree, except in the event that the State
terminates the employment agreement on the basis of Article 677 of Book 7 of the Civil
Code.

Article 13b

1. Public servants of the States General shall be subject to the employment conditions laid
down for all public servants in the most recently concluded collective labour agreement
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for public servants who are employed by virtue of an employment agreement with the
State.

2. At the request of the States General, different employment conditions may be
incorporated for public servants of the States General in the collective labour agreement
referred to in paragraph 1.

§ 5. Transitional and final provisions

Article 14

1. From the date of entry into force of Section I of the Public Servants (Standardization of
Legal Status) Act, public servants as referred to in Article 1, paragraph 1, of the Central
and Local Government Personnel Act who were appointed prior to that date and who, at
the date of the entry into force of Article I of the Public Servants (Standardization of
Legal Status) Act, were eligible for remuneration within the meaning of Article 115 of
the Central and Local Government Personnel Act that qualifies as wages within the
meaning of Article 610(1) of Book 7 of the Civil Code, shall have their appointment
converted into a civil-law employment agreement by operation of law. The employment
agreement shall comprise the decisions, arrangements and agreements existing at that
time with regard to the employment conditions of the public servant, which shall in event
include the term of employment, remuneration, working hours, roster, leave, facilities
for the performance of the duties and study facilities.

2. From the date of entry into force of Article I of the Public Servants (Standardization of
Legal Status) Act, public servants as referred to in paragraph 1 who were appointed prior
to that date and who were not eligible for remuneration as referred to in paragraph 1 shall
have their appointment converted to an agreement by operation of law. The agreement
shall comprise the decisions, arrangements and agreements that exist at that time with
regard to the performance of the duties, which shall in event include the term of
employment, expense allowances, working hours, roster, leave, facilities for the
performance of the duties and study facilities.

3. From the date of entry into force of Article I of the Public Servants (Standardization of
Legal Status) Act, appointments made prior to an appointment as referred to in paragraph
1 shall be considered civil-law employment agreements.

4. The above paragraphs shall not apply to individuals as referred to in paragraph 3.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

None.

(b) Observations on the implementation of the article
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The recruitment of public officials is decentralized and each ministry or department oversees
the process with the support of the Human Resources Shared Service Organization.
Government employers may conduct an assessment of suitability and competence for a
position as a civil servant (art. 3a of the Civil Servants Act). Vacancies are published on a
central website. Hiring is at the discretion of the hiring manager and unsuccessful candidates
are notified and informed of their right to contact the hiring manager for further information.

Each ministry or department must designate positions that involve a particular risk of a
financial conflict of interest or a risk of the improper use of price-sensitive information (art.
5, para. 1, of the Civil Servants Act). However, there is no specific selection procedure for,
or training or mandatory rotation of, individuals in such positions. General integrity training
is provided by each government entity (art. 4 of the Civil Servants Act).

The reviewing experts therefore recommended that the Netherlands enhance
transparency in the recruitment of public officials by establishing clear criteria on the
recruitment, hiring, retention, promotion and retirement of civil servants, and consider
establishing an oversight body to ensure that recruitment is based on the principles of
efficiency, transparency and objective criteria (art. 7, para. 1 (a)).

The reviewing experts also recommended that the Netherlands establish adequate
procedures for the selection and training of individuals for public positions identified
as being especially vulnerable to corruption and consider establishing the rotation of
such individuals to other positions (art. 7, para. 1 (b)).

Paragraph 2 of article 7

2. Each State Party shall also consider adopting appropriate legislative and administrative
measures, consistent with the objectives of this Convention and in accordance with the fundamental
principles of its domestic law, to prescribe criteria concerning candidature for and election to public

office.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

Three fact-finding exercises are carried out before the formateur (person charged with forming a
new government) interviews a candidate Minister or State Secretary. By putting themselves forward
as candidates, candidates agree to this procedure. During the interview with a candidate, the
formateur shares the results of these exercises and discusses them with the candidate. It must be
stressed that the prior background checks of the candidate serve only to support the formateur.
These fact-finding exercises as well as the way that the formateur delves into specific aspects of
them during the meeting with the candidate do not affect the candidate’s responsibility to raise all
relevant facts and circumstances at their own initiative.

The exercises and their scope are explained below.
Judicial record

The judicial document register is consulted to determine whether there is any relevant information
under criminal law relating to the candidate. This exercise is limited to completed cases that have
led to a criminal conviction.
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Background check by the General Intelligence and Security Service (AIVD)

The General Intelligence and Security Service (AIVD) verifies whether there is any relevant
information in its files relating to the candidate which has been gathered in connection with its
duties as specified in Article 6 of the Intelligence and Security Services Act 2002 (Wet op de
inlichtingen- en veiligheidsdiensten 2002).2? This act has since been replaced by the Intelligence
and Security Services Act 2017 (Wet op de inlichtingen- en veiligheidsdiensten 2017), which is
expected to enter into force during the course of 2018. The AIVD may conduct new and more far-
reaching background checks on the candidate only if there is a serious suspicion that the protection
of the interests referred to in Article 6 is being threatened.

The background check by the AIVD yields information insofar as the service has previously
‘encountered’ the candidate and recorded information about them on that occasion for any reason.
A ministerial regulation will be issued pursuant to Article 63 of the new Act, setting out the rules
for the background check into the AIVD files.

Background check of the tax file

The NTCA consults the candidate’s tax file. On accepting office, Ministers and State Secretaries
must resign from all paid and unpaid positions, secondary positions and other secondary activities.
This rule exists to prevent conflicts of interests. Also see the answer under 5.1.b.

As indicated under 1.2, prerequisites, benefits in kind and any expense claims are made public,
unless this publication is undesirable for security— considerations. Also see this answer in relation
to audits.

Finally, there is a ban on lobbying. For a period of two years after their resignation, it is not
acceptable for former Ministers and State Secretaries to engage in any way with the employees of
their former Ministry as lobbyists on behalf of a company, semi-public organisation or lobby
organisation that represents interests in their former policy area. This ban means that they also
cannot act as an intermediary, lobbyist or agent in commercial contacts with the Ministry. The term
‘commercial contacts’ must be interpreted broadly to mean not only physical meetings but also
emails, telephone calls, other forms of telecommunication or participation in a business delegation
(Parliamentary Papers II, 2016/17, 34376, No 15 and the circular on the Application of the lobbying
ban to Cabinet members, 5 October 2017, appendices). The Secretary-General of the Ministry

22 The AIVD is tasked with the following in the interests of national security:

a. carrying out investigations into organisations and persons that give rise to serious suspicions, because of the
objectives that they pursue or their activities, which constitute a danger to the continued existence of the democratic
legal system or to the security or other compelling interests of the State;

b. conducting security screening as referred to in the Security Screening Act (Wet veiligheidsonderzoeken);

c. promoting measures to protect the interests referred to under a, which include measures to secure data whose
confidentiality is needed for reasons of national security and of those sections of the public administration as well
as of trade and industry that the responsible Ministers believe to be crucial for maintaining social life;

d. carrying out investigations into other countries;

e. preparing threat and risk assessments at the joint request of the Minister of the Interior and Kingdom Relations as
well as the Minister of Justice and Security for the security of the persons referred to in Section 4(3)(b) and Section
42(1)(c) of the Police Act 2012 (Politiewet 2012) as well as the surveillance and security of properties and services
designated under Section 16 of that Act;

f. upon a request to that effect from a person or institution jointly designated by a regulation of the above Ministers,
to report on the data processed by the service regarding persons or institutions in the cases designated under that
regulation.
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concerned may allow an exception to this rule. Due to their status and reputation abroad, former
Cabinet members who work in trade and industry may head or form part of a trade delegation
organised by a Ministry.

‘Prevention is better than cure’ is the key principle that applies to the appointment of Ministers and
State Secretaries. A background check in AIVD files is performed before candidates take office.
Candidates must also resign from all secondary positions. Business interests must be disposed of or
placed at arm’s length. Also see the answer under 2.1.

The arrangement concerning the financial and business interests of Cabinet members taking office
is based on trust. Ministers and State Secretaries are personally responsible for preventing any
conflict between their public and private capacities. The interview between the formateur and the
candidate systematically looks at whether the candidate has any controlling rights in relation to
relevant financial or business interests. In relation to the financial and business interests of Cabinet
members, any appearance of subjective decision-making must be avoided. After all, as a Cabinet
member, a Minister or State Secretary is involved in the decisions made on all issues that are raised
in the Council of Ministers. Over the years, rules of conduct have therefore been established, which
candidate Cabinet members must undertake to observe.

Where applicable, candidates must either fully dispose of these interests or enter into an
arrangement by which they cannot and will not exercise their controlling rights during their period
of office. If these controlling rights relate to relevant financial or business interests, candidate
Ministers or State Secretaries must either fully dispose of these interests or enter into an
arrangement by which they cannot and will not exercise their controlling rights during their period
of office. Ministers or State Secretaries are also responsible for not participating in any decision-
making on matters that involve their partner, children, other family members, business relations,
interests, former interests or previous positions, insofar as participating could run counter to the
proper performance of their duties. For this reason, the Replacement Arrangements for Ministers in
the Event of Temporary Absence stipulate that they will be replaced by another Minister insofar as
performing their duties in a certain matter would mean that they could be personally and directly
involved.

1. Cabinet members

The arrangement concerning the financial and business interests of Cabinet members
(ministers and state secretaries) is based on a letter to the house of representatives.

The complete relevant text for this answer is as follows:

‘Positions, additional positions and other ancillary activities’

During the interview, the formateur informs the candidate that he / she must renounce all
paid and unpaid positions and ancillary positions and other ancillary activities before
swearing in cabinet. This is to avoid any possible appearance that additional positions or
other ancillary activities could detract from objective

decisionmaking. Moreover, the office of a member of government is so demanding
and important that it requires the full commitment of those involved. The terms

(secondary) position and secondary activity must be as broad as possible understood. It
therefore also concerns volunteer positions, for example clubs or societies, part-time
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professorships, editorial positions and memberships of committees of recommendation.
Continuing "asleep" of a position by means of a so-called zero-hours contract is not allowed.
Exclusively being a member of an association (not in a board position) is not covered by this
scheme.

If the candidate nevertheless sees a reason for a certain position, whether or

not to be continued for a fixed period, this is only possible with explicit consent of the
formateur. That's how it happened in the past that a candidate minister was allowed a few
more PhD students to supervise whose investigation was almost completed.

This policy also implies that a member of government once in position may only accept an
additional position in exceptional cases and then only after written permission from the
Prime Minister. Likewise a member of government should intend to hold discussions about
a future position for approval submit to the Prime Minister.

Financial and business interests

With regard to the financial and business interests of the ministers likewise, any appearance
should be avoided that there is no objective decision-making. It's not only the relevant policy
area for which a minister is directly responsible. After all, as a member of the cabinet, a
member of government is involved in the decision-making on all subjects raised in the
Council of Ministers.

Hence, over the years there have been established very stringent rules of conduct to which
candidate ministers must commit. In the conversation between formateur and candidate it is
therefore systematically checked whether the candidate has control rights in relevant
financial or business interests. Where that is the case, the person concerned must either
completely renounce this interests, or to make an arrangement whereby he / she has control
rights cannot / will not exercise these rights during the term of office. In the appendix you
will find a non-exhaustive overview of the guidelines used in respect of financial or business
interests and so far accepted possible solutions in case there is a risk of apparent conflict of
interest. In doing so, i draw your attention to it that is taken as a starting point that financial
and business interests of a partner, adult children and other family members are generally
not considered relevant. The rationale for this is that in in today's society people become
independent individuals considered to be economically independent. It fits not, including the
partner or family members of a candidate member of government, to demand significant
financial or business changes in their life to make the candidacy of the person concerned
possible. It is also undesirable for the office of a minister that an important group of suitable
candidates would be unreachable due to the social position of partner or relatives. The
boundary of relevant financial and business interests that that are raised during the formation
is therefore assigned to those interests over which the candidate-minister has personal (joint)
control. Hence, the financial and business interests of minor children and the partner in the
case of a marriage in community of goods are considered relevant. That demarcation does
not affect that during a term of office a member of government bears responsibility himself
not to participate in decision-making on matters that his or her partner, children, other family,
business relations, (former) interests or affect previous positions, to the extent that
participation could conflict with a good performance of office. Especially when it comes to
financial and business interests it is of importance to keep a close eye on the division of
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responsibility between formateur and candidate. It is the responsibility of the formateur to
systematically raise the issue and to address this topic in the conversation with the candidate.
It is the candidate's responsibility to to report all relevant facts truthfully and completely. In
case that during the conversation possible incompatible financial and / or business interests
are identified it is the responsibility of the candidate minister, taking into account the
guidelines to make seasonable adequate arrangements.

There are no statutory sanctions. However, Ministers or State Secretaries make themselves
politically vulnerable if they do not report information that they could suspect involves a risk
or otherwise be politically relevant.

The formateur takes note of this in outline and only indicates whether the chosen solution
seems plausible to him in the given case. It goes without saying that the formateur can never
substantive form a picture of the business interests of the candidate and the legal design
thereof. He must be in the assessment of the business interests and the chosen solution
direction rely on the information provided by the candidate minister. Therefore he cannot do
otherwise then assess in outline whether the person concerned opts for an adequate solution
for identified problem points. The formateur is also not possible to check whether the person
concerned subsequently implements it correctly to those agreements. Responsibility for the
chosen solution direction and its correct implementation therefore remain fully with the
candidate government minister. This is all the more so because there are large personal
financial interests may be at stake, so that only the person concerned can weigh up the
advantages and disadvantages of the possible solutions. During the term of office, a member
of government may of course not create financial or business interest that violates the above
guidelines.”

The candidates give a declaration to the formateur about the interview held by the formateur
on the above mentioned topics. It includes also the solutions or the measures taken place, or
the appointment or the commitment to these topics. You can find a format in the “Het blauwe
boek, handbook voor bewindspersonen”

2. Elected officials at the provincial and municipal level. And governors at the same
level.

The following rules apply to governors at provincial, municipal and water board level:

Rules which apply to the King’s Commissioner (the following legislation is drafted in the
Provinces Act, the version used was valid until 31-01-2016)

Nomination requirements:

Article 61

1. The King’s Commissioner is appointed for a term of six years by royal decree on the
recommendation of Our Minister.
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2. Our Minister consults with the provincial council about the job requirements to be met by
the person to be appointed as King’s Commissioner.

3. After consulting with Our Minister the provincial council appoints from among its
members a confidential committee responsible for assessing the candidates. The provincial
council may decide that one or more members of the provincial executive should be added
to the confidential committee as advisers. Our Minister provides the confidential committee
with a list of applicants for the office of King’s Commissioner, together with his view on
which candidates he considers, in principle, suitable for appointment. If the confidential
committee decides to include in its assessment not only these candidates but also others who
have applied, it must give immediate notice of this to Our Minister. The latter must then
communicate his opinion about the latter candidates to the confidential committee.

4. The confidential committee obtains the information it considers necessary about the
candidates. Administrative authorities are obliged to furnish the requested information. The
confidential committee reports its findings to the provincial council and to Our Minister.

5. The provincial council sends Our Minister a recommendation for an appointment within
four months of the date on which applications were invited for the position. This
recommendation contains the names of two persons.

6. In a special case, where the provincial council gives reasons, a recommendation need list
only one name. Our Minister may disregard a recommendation listing only one name if he
does not consider it to be a special case.

7. Our Minister must, in principle, accept the provincial council’s recommendation in
making his recommendation, including the order in which the names are listed, unless he
considers that there are serious reasons to depart from it. Reasons must be given for any
departure.

Article 61a

1. The King’s Commissioner may be reappointed for a term of six years by royal decree on
the recommendation of Our Minister.

2. The provincial council sends a recommendation to Our Minister concerning the
reappointment of the King’s Commissioner at least four months before the first day of the
month in which the reappointment is to take effect.

3. Before the provincial council makes a recommendation it consults with Our Minister about
the King’s Commissioner’s performance.

4. In making his recommendation Our Minister may depart from the provincial council’s
recommendation only on compelling grounds.

Article 63

Dutch nationality is a requirement of eligibility for appointment as King’s Commissioner.

Article 64

1. Before accepting his office, the King’s Commissioner must make the following oath or
affirmation before the King:
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‘I do swear (declare) that in order to be appointed as King’s Commissioner I have not
promised or given, directly or indirectly, any gift or favour to any person under any name or
on any pretext whatever. I do swear (declare and affirm) that I have not accepted and will
not accept, directly or indirectly, any promise or gift in order to do or refrain from doing
anything whatever in this office. I do swear (affirm) allegiance to the Constitution and that I
will obey the law and faithfully discharge my duties as King’s Commissioner to the best of
my ability. So help me God! (This I declare and affirm!”).

2. Where a King’s Commissioner is reappointed, the oath or affirmation is made before the
King or before Our Minister authorised thereto by the King.

3. [Translator’s note: paragraph 3 contains the same oath and affirmation in the Frisian
language]

Article 70

The King’s Commissioner must have his actual place of residence in the province.

Incompatible occupations/relations:

Article 67

1. A King’s Commissioner may not also be:
(a) a minister;

(b) a state secretary;

(c) a member of the Council of State;

(d) a member of the Court of Audit;

(e) National Ombudsman;

(f) a deputy ombudsman as referred to in article 9, paragraph 1 of the National Ombudsman
Act;

(g) a member of a provincial council;

(h) a member of a provincial executive;

(1) a member of the audit office;

j) a member of a municipal council;

(k) a mayor;

(I) a member of a municipal executive;

(m) a member of the audit office of a municipality located in the province concerned;

(n) an ombudsman or member of an ombuds committee as referred to in article 79q,
paragraph 1;

(o) a public servant appointed by or on behalf of the provincial authority or subordinate to
it;

(p) a public servant appointed by or on behalf of the municipal authority of a municipality
located in the province concerned or subordinate to it;

78




(q) the chair or a board member of or a public servant working for a water authority located
in the province concerned;

(r) a public servant working for a body established by joint arrangement, an organ of which
is subject to the supervision of the provincial executive;

(s) a public servant appointed by or on behalf of central government whose duties include
carrying out activities involving supervision of the province;

(t) an official who advises the provincial authority by virtue of an Act of Parliament or order
in council.

Incompatible acts:

Article 68
1. Article 15, paragraphs 1 and 2 apply mutatis mutandis to a King’s Commissioner.

2. The provincial council adopts a code of conduct for the King’s Commissioner.

Article 68 should be read in relation to section 15.

Article 15
1. A provincial council member may not:

(a) serve as counsel or adviser to the province or the provincial authority in disputes or to
the counterparty in a dispute with the province or the provincial authority;

(b) serve as authorized representative of the counterparty in a dispute with the province or
the provincial authority;

(c) serve as representative of or adviser to third parties who are entering into:
(1) contracts as referred to at (d) with the province;
(2) contracts to transfer immovable property to the province;

(d) enter, directly or indirectly, into a contract for:
(1) the performance of works for the province;

(2) the performance of activities for the province for hire and reward other than as an
employee;

(3) the transfer of movables to the province other than for no consideration;
(4) the hiring of movables to the province;
(5) the acquisition of disputed claims against the province;

(6) the acquisition from the province by private instrument of immovable property or
limited rights to which such property is subject;

(7) taking a lease or agricultural lease by private instrument from the province.

2. Our Minister may grant exemption from the provisions of paragraph 1, opening words and

(d)
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3. The provincial council adopts a code of conduct for its members.

Additional provisions:

Article 66

1. The King’s Commissioner may not hold any second jobs or positions that might prejudice
the proper discharge of the office of King’s Commissioner or compromise his ability to
maintain his impartiality and independence or confidence therein.

2. The King’s Commissioner must give the provincial council notice of his intention to
accept a second job or position other than one arising from the office of King’s
Commissioner.

3. The King’s Commissioner must publicly disclose his second jobs or positions, other than
those arising from the office of King’s Commissioner, and the income from them. Such
disclosure is effected by depositing the information at the offices of the province for public
inspection no later than on 1 April of the year following the calendar year in which the
income from second jobs or positions was received.

4. For this purpose income is deemed to mean salary within the meaning of article 9 of the
Salaries Tax Act 1964, less the final levy components referred to in article 31 of that Act.

Rules which apply to members of the provincial executive (the following legislation is
drafted in the Provinces Act, the version cited was valid until 31-01-2016.):

Nomination requirements:

Article 35b

1. The requirements for membership of the provincial council referred to in section 10 also
apply to membership of the provincial executive.

2. The provincial council may grant exemption from the residency requirement for a term of
one year. In special cases the exemption may be extended for a maximum of one year at a
time.

3. No one may be a member of more than one provincial executive.

Article 35b should be read in relation to article 10.

Article 10

To be eligible to be a provincial council member a person must be a Dutch national and
resident of the province, have attained the age of eighteen and not be disqualified from voting
and standing for election.

Incompatible occupations/relations:
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Article 35¢

1. A member of the provincial executive may not also be:
(a) a minister;

(b) a state secretary;

(c) a member of the Council of State;

(d) a member of the Court of Audit;

(e) National Ombudsman;

(f) a deputy ombudsman as referred to in article 9, paragraph 1 of the National Ombudsman
Act;

(g) a King’s Commissioner;

(h) a member of a provincial council;

(1) a member of the audit office;

(j) a member of a municipal council;

(k) a mayor;

(I) a member of a municipal executive;

(m) a member of the audit office of a municipality located in the province concerned;

(n) a public servant who has been appointed by or on behalf of the provincial authority or is
subordinate to it;

(0) a public servant who has been appointed by or on behalf of the municipal authority of a
municipality located in the province concerned or is subordinate to it;

(p) the chair or a board member of or a public servant working for a water authority located
in the province concerned;

(q) a public servant working for a body established by joint arrangement, an organ of which
is subject to the supervision of the provincial executive;

(r) a public servant appointed by or on behalf of central government whose duties include
carrying out activities involving supervision of the province;

(s) an official who advises the provincial authority by virtue of an Act of Parliament or order
in council.

2. Notwithstanding paragraph 1, opening words and (h), a member of the provincial
executive may also be a member of the provincial council of the province of whose
provincial executive he is a member during the period which:

(a) starts on polling day for the election of provincial council members and ends on the
date on which the members of the provincial executive cease to hold office pursuant to article
41, paragraph 1,

or (b) starts on the date of his appointment as a member of the provincial executive and
ends on the date on which the credentials of his successor as provincial council member have
been finally approved or on which the central electoral committee decides that no successor
can be appointed. He is deemed to have resigned from the provincial council from the date
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on which he accepts his appointment as a member of the provincial executive. Article X 6
of the Elections Act applies mutatis mutandis.

3. Notwithstanding paragraph 1, opening words and (n), a member of the provincial
executive may also be a volunteer or other person who performs emergency services on
account of a statutory duty other than in a professional capacity

Incompatible acts:

Article 40c

1. Article 15, paragraphs 1 and 2 apply mutatis mutandis to members of a provincial
executive.

2. The provincial council adopts a code of conduct for the members of the provincial
executive

Article 40c should be read in relation to article 15.

Article 15
1. A provincial council member may not:

(a) serve as counsel or adviser to the province or the provincial authority in disputes or to
the counterparty in a dispute with the province or the provincial authority;

(b) serve as authorized representative of the counterparty in a dispute with the province or
the provincial authority;

(c) serve as representative of or adviser to third parties who are entering into:
(1) contracts as referred to at (d) with the province;
(2) contracts to transfer immovable property to the province;

(d) enter, directly or indirectly, into a contract for:
(1) the performance of works for the province;

(2) the performance of activities for the province for hire and reward other than as an
employee;

(3) the transfer of movables to the province other than for no consideration;
(4) the hiring of movables to the province;
(5) the acquisition of disputed claims against the province;

(6) the acquisition from the province by private instrument of immovable property or
limited rights to which such property is subject;

(7) taking a lease or agricultural lease by private instrument from the province.

2. Our Minister may grant exemption from the provisions of paragraph 1, opening words and
(d)

3. The provincial council adopts a code of conduct for its members.
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Additional provisions:

Article 40b

1. A member of the provincial executive may not hold any second jobs or positions which
might prejudice the proper discharge of the office of a member of the provincial executive.

2. A member of the provincial executive must give the provincial council notice of his
intention to accept a second job or position.

3. A member of the provincial executive must publicly disclose his second jobs or positions.
Such disclosure is effected by depositing the information at the offices of the province for
public inspection.

4. A member of the provincial executive who does not hold office on a part-time basis must
also publicly disclose any income from second jobs or positions. Such disclosure is effected
by depositing the information at the offices of the province for public inspection no later than
on 1 April of the year following the calendar year in which the income from second jobs or
positions was received.

5. For this purpose income is deemed to mean salary within the meaning of article 9 of the
Salaries Tax Act, less the final levy components referred to in article 31 of that Act.

Rules regarding voting:

Article 58

Article 28, paragraphs 1 to 3 and articles 29 and 30 apply mutatis mutandis to meetings of
the provincial executive

Article 58 should be read in relation to article 28.

Article 28
1. A provincial council member may not take part in voting on:

+ a matter which concerns him personally, either directly or indirectly, or in which he is
involved as a representative;

* the adoption or approval of the accounts of an organ to which he is accountable or to
whose executive he belongs.

2. In the event of a written ballot, casting a vote means handing in a properly completed
ballot paper.

3. An appointment is deemed to concern a person personally if he is one of those to whom
the choice of persons to be appointed is limited either by nomination or on a second ballot.
4. Paragraph 1 does not apply to a decision regarding the admission of provincial council
members appointed after a periodic election.
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Rules which apply to the mayor (the following legislation is drafted in the Municipalities
Act, the version cited was valid until 31-01-2016):

Nomination requirements:

Article 61

1. The mayor is appointed for a term of six years by royal decree on the recommendation of
Our Minister.

2. The King’s Commissioner consults with the council about the job requirements to be met
by the person to be appointed as mayor.

3. After consulting with the King’s Commissioner the council appoints from among its
members a confidential committee responsible for assessing the candidates. The council may
decide that one or more members of the municipal executive should be added to the
confidential committee as advisers. The King’s Commissioner provides the confidential
committee with a list of applicants for the office of mayor, together with his view on which
candidates he considers, in principle, suitable for appointment. If the confidential committee
decides to include in its assessment not only these candidates but also others who have
applied, it must give immediate notice of this to the King’s Commissioner. The latter must
then communicate his opinion about the latter candidates to the confidential committee.

4. The confidential committee obtains the information it considers necessary about the
candidates through the intermediary of the King’s Commissioner. Administrative authorities
are obliged to furnish the requested information. The confidential committee reports its
findings to the council and to the King’s Commissioner.

5. The council sends Our Minister a recommendation for an appointment within four months
of the date on which applications were invited for the position. This recommendation
contains the names of two persons.

6. In a special case, where the council gives reasons, a recommendation need list only one
name. Our Minister may disregard a recommendation listing only one name if he does not
consider it to be a special case.

7. Our Minister must, in principle, accept the council’s recommendation in making his
recommendation, including the order in which the names are listed, unless he considers that
there are serious reasons to depart from it. Reasons must be given for any departure.

Article 61a

1. The mayor may be reappointed for a term of six years by royal decree on the
recommendation of Our Minister.

2. The council sends a recommendation to Our Minister concerning the reappointment of the
mayor through the intermediary of the King’s Commissioner at least four months before the
first day of the month in which the reappointment is to take effect.

3. Before the council makes a recommendation it consults with the King’s Commissioner
about the mayor’s performance.

4. The King’s Commissioner advises Our Minister on the council’s recommendation.
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5. In making his recommendation Our Minister may depart from the council’s
recommendation only on grounds derived from the King’s Commissioner’s advice or on
other serious grounds.

Article 63

Dutch nationality is a requirement of eligibility for appointment as mayor

Article 64
A person may be appointed mayor of more than one municipality provided that at the time

of his appointment the total number of residents of the municipalities does not exceed
10,000.

Article 65

1. Before accepting his office, the mayor must make the following oath or affirmation before
the King’s Commissioner:

‘I do swear (declare) that in order to be appointed as mayor I have not promised or given,
directly or indirectly, any gift or favour to any person under any name or on any pretext
whatever. I do swear (declare and affirm) that I have not accepted and will not accept,
directly or indirectly, any promise or gift in order to do or refrain from doing anything
whatever in this office. I do swear (affirm) allegiance to the Constitution and that I will obey
the law and faithfully discharge my duties as mayor to the best of my ability. So help me
God! (This I declare and affirm!”)

2. [Translator’s note: paragraph 2 contains the same oath and affirmation in the Frisian
language]

Incompatible occupations/relations:

Article 68

1. A mayor may not also be:

(a) a minister;

(b) a state secretary;

(c) a member of the Council of State;
(d) a member of the Court of Audit;
(e) National Ombudsman;

(f) a deputy ombudsman as referred to in section 9, paragraph 1 of the National Ombudsman
Act;

(g) a King’s Commissioner;
(h) a member of a provincial executive;
(1) secretary to a province;

(j) clerk of a province;
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(k) a member of the audit office of the province in which the municipality of which he is
mayor is situated;

(1) a council member;
(m) a member of a municipal executive;
(n) a member of the audit office;

(0) an ombudsman or member of an ombuds committee as referred to in article 81p,
paragraph 1;

(p) a member of a district council,;
(q) a member of a district executive;
(r) a public servant appointed by or on behalf of the municipal authority or subordinate to it;

(s) a public servant appointed by or on behalf of central government or a province whose
duties include carrying out activities involving supervision of the municipality;

(t) an official who advises the municipal authority by virtue of an Act of Parliament or order
in council.

2. Notwithstanding paragraph 1, opening words and (r) a mayor may also be a registrar of
births, deaths, marriages and registered partnerships.

Incompatible acts:

Article 69

1. Article 15 (1) and (2) apply mutatis mutandis to a mayor, provided always that the
exemption referred to in paragraph 2 of that section is granted by the King’s Commissioner.

2. The council adopts a code of conduct for the mayor.

Article 69 should be read in relation to section 15.

Article 15
1. A council member may not:

(a) serve as counsel or adviser to the municipality or the municipal authority in disputes or
to the counterparty in a dispute with the municipality or the municipal authority;

(b) serve as authorised representative of the counterparty in a dispute with the municipality
or the municipal authority;

(c) serve as representative of or adviser to third parties who are entering into:
(1) contracts as referred to at (d) with the municipality;
(2) contracts to transfer immovable property to the municipality;

(d) enter, directly or indirectly, into a contract for:

(1) the performance of works for the municipality;
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(2) the performance of activities for the municipality for hire and reward other than as
an employee;

(3) the transfer of movables to the municipality other than for no consideration;
(4) the hiring of movables to the municipality;
(5) the acquisition of disputed claims against the municipality;

(6) the acquisition from the municipality by private instrument of immovable property
or limited rights to which such property is subject;

(7) taking a lease or agricultural lease by private instrument from the municipality.

2. The provincial executive may grant exemption from the provisions of paragraph 1,
opening words and (d). 3. The council adopts a code of conduct for its members.

Additional provisions

Acrticle 67

1. The mayor may not hold any second jobs or positions that might prejudice the proper
discharge of his office or compromise his ability to maintain his impartiality and
independence or confidence therein.

2. The mayor must give the council notice of his intention to accept a second job or position
other than one arising from the office of mayor.

3. The mayor must publicly disclose his second jobs or positions, other than those arising
from the office of mayor, and the income from them. Such disclosure is effected by
depositing the information at the offices of the municipality for public inspection no later
than on 1 April of the year following the calendar year in which the income from second
jobs or positions was received.

4. For this purpose income is deemed to mean salary within the meaning of section 9 of the
Salaries Tax Act, less the final levy components referred to in section 31 of that Act.

Rules which apply to members of the municipal executive (the following legislation is
drafted in the Municipalities Act, version cited is valid until 31-01-2016):

Nomination requirements:

Article 36a

1. The requirements for membership of the council referred to in action 10 also apply to
membership of the municipal executive, provided always that in action 10, paragraph 2 (b)
the words ‘the day on which the municipal council decides on their admission as council
member’ is read as meaning ‘the day on which they are appointed as members of the
municipal executive’.

2. The council may grant exemption from the residency requirement for a term of one year.
In special cases the exemption may be extended for a maximum of one year at a time.
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3. No one may be a member of the municipal executive in more than one municipality.

The bill that promotes the integrity of political administrators is now pending in the lower
house. The bill provides for a statement of conduct for candidate members of the municipal
executive as a requirement for appointment. This also applies for the members of the
provincial and Waterboard executive.

Under the renumbering of the second and third sub-paragraph to the third and fourth sub-
paragraph is inserted in article 36a:

2. In addition to the first sub-paragraph, on the day on which the candidate is appointed as a
member of the executive, the candidate is in possession of a certificate of conduct which is
not older than 3 months, as referred to in section 28 of the Judicial and Criminal Records
Act.

Article 36a should be read in relation to section 10.

Article 10

1. To be eligible to be a council member a person must be a resident of the municipality,
have attained the age of eighteen and not be disqualified from voting and standing for
election.

2. Persons who are not nationals of a member state of the European Union must also fulfil
the following requirements:

(a) they must be legally resident in the Netherlands pursuant to article 8 (a), (b), (d), (e)
or (I) of the Aliens Act 2000 or pursuant to a headquarters agreement between an
international organisation and the State of the Netherlands, and

(b) they must have been resident in the Netherlands for an uninterrupted period of at least
five years immediately prior to the day on which the municipal council decides on their
admission as a council member, and must have residence rights as referred to at (a) above or
be legally resident in the Netherlands pursuant to section 8 (c) of the Aliens Act 2000.

3. Non-Dutch nationals and persons employed in the Netherlands as members of diplomatic
or consular missions posted to the Netherlands by other States, and their non-Dutch spouses
or partners, registered or otherwise, and children, in so far as they have a joint household,
are not eligible to be council members

Incompatible occupations/relations:

Acticle 36b

1. A member of the municipal executive may not also be:
(a) a minister;

(b) a state secretary;

(c) a member of the Council of State;
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(d) a member of the Court of Audit;
(e) National Ombudsman;

(f) a deputy ombudsman as referred to in section 9, paragraph 1 of the National Ombudsman
Act;

(g) a King’s Commissioner;

(h) a member of the provincial executive;
(1) secretary to a province;

(j) clerk of a province;

(k) a member of the audit office of the province in which the municipality of which he is a
member of the municipal executive is situated;

(1) a member of the council of a municipality;
(m) a mayor;
(n) a member of an audit office;

(0) an ombudsman or member of an ombuds committee as referred to in section 8lp,
paragraph 1;

(p) a member of a district council,;
(q) a member of a district executive;

(r) a public servant who has been appointed by or on behalf of the municipal authority or is
subordinate to it;

(s) a public servant appointed by or on behalf of central government or a province whose
duties include carrying out activities involving supervision of the municipality;

(t) an official who advises the municipal authority by virtue of an Act of Parliament or order
in council.

2. Notwithstanding paragraph 1, opening words and (1), a member of the municipal executive
may also be a member of the council of the municipality of whose municipal executive he is
a member during the period which:

(a) starts on polling day for the election of council members and ends on the date on which
the members of the executive cease to hold office pursuant to section 42, paragraph 1, or

(b) starts on the date of his appointment as a member of the municipal executive and ends
on the date on which the credentials of his successor as council member have been finally
approved or on which the central electoral committee decides that no successor can be
appointed. He is deemed to have resigned from the municipal council from the date on which
he accepts his appointment as a member of the municipal executive. Section X 6 of the
Elections Act applies mutatis mutandis.

3. Notwithstanding paragraph 1, opening words and (r), a member of the municipal executive
may also be:

(a) a registrar of births, deaths, marriages and registered partnerships;

(b) a volunteer or other person who performs emergency services on account of a statutory
duty other than in a professional capacity;

(c) a public servant working for a public-authority school.
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Incompatible acts:

Article 41¢

1. Article 15, paragraphs 1 and 2 apply mutatis mutandis to members of a municipal
executive.

2. The council adopts a code of conduct for the members of the municipal executive.

Article 41c¢ should be read in relation to Article 15.

Article 15
1. A council member may not:

(a) serve as counsel or adviser to the municipality or the municipal authority in disputes or
to the counterparty in a dispute with the municipality or the municipal authority;

(b) serve as authorised representative of the counterparty in a dispute with the municipality
or the municipal authority;

(c) serve as representative of or adviser to third parties who are entering into:
(1) contracts as referred to at (d) with the municipality;
(2) contracts to transfer immovable property to the municipality;

(d) enter, directly or indirectly, into a contract for:
(1) the performance of works for the municipality;

(2) the performance of activities for the municipality for hire and reward other than as
an employee;

(3) the transfer of movables to the municipality other than for no consideration;
(4) the hiring of movables to the municipality;
(5) the acquisition of disputed claims against the municipality;

(6) the acquisition from the municipality by private instrument of immovable property
or limited rights to which such property is subject;

(7) taking a lease or agricultural lease by private instrument from the municipality.

2. The provincial executive may grant exemption from the provisions of paragraph 1,
opening words and (d). 3. The council adopts a code of conduct for its members.

Additional positions:

Article 41b

1. A member of the municipal executive may not hold any second jobs or positions which
might prejudice the proper discharge of the office of a member of the executive.
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2. A member of the municipal executive must give the council notice of his intention to
accept a second job or position.

3. A member of the municipal executive must publicly disclose his second jobs or positions.
Such disclosure is effected by depositing the information at the offices of the municipality
for public inspection.

4. A member of the municipal executive who does not hold office on a part-time basis must
also publicly disclose any income from second jobs or positions. Such disclosure is effected
by depositing the information at the offices of the municipality for public inspection no later
than on 1 April of the year following the calendar year in which the income from second
jobs or positions was received.

5. For this purpose income is deemed to mean salary within the meaning of article 9 of the
Salaries Tax Act, less the final levy components referred to in article 31 of that Act

Rules regarding voting:

Article 58

Article 28, paragraphs 1 to 3 and articles 29 and 30 apply mutatis mutandis to meetings of
the municipal executive.

Article 58 should be read in relation to article 28

Article 28
1. A provincial council member may not take part in voting on:

+ a matter which concerns him personally, either directly or indirectly, or in which he is
involved as a representative;

* the adoption or approval of the accounts of an organ to which he is accountable or to
whose executive he belongs.

2. In the event of a written ballot, casting a vote means handing in a properly completed
ballot paper.

3. An appointment is deemed to concern a person personally if he is one of those to whom
the choice of persons to be appointed is limited either by nomination or on a second ballot.
4. Paragraph 1 does not apply to a decision regarding the admission of provincial council
members appointed after a periodic election.

For elected officials the following rules apply.

Provincial council members

Nomination requirements:

Article 10
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To be eligible to be a provincial council member a person must be a Dutch national and
resident of the province, have attained the age of eighteen and not be disqualified from voting
and standing for election.

Rules regarding voting:

Article 28
1. A provincial council member may not take part in voting on:

» a matter which concerns him personally, either directly or indirectly, or in which he is
involved as a representative;

* the adoption or approval of the accounts of an organ to which he is accountable or to whose
executive he belongs.

2. In the event of a written ballot, casting a vote means handing in a properly completed
ballot paper.

3. An appointment is deemed to concern a person personally if he is one of those to whom
the choice of persons to be appointed is limited either by nomination or on a second ballot.
4. Paragraph 1 does not apply to a decision regarding the admission of provincial council
members appointed after a periodic election.

Incompatible occupations/relations:

Article 13

1. A provincial council member may not also be:
(a) a minister;

(b) a state secretary;

(c) a member of the Council of State;

(d) a member of the Court of Audit;

(e) National Ombudsman;

(f) a deputy ombudsman as referred to in section 9, paragraph 1 of the National Ombudsman
Act;

(g) a King’s Commissioner;
(h) a member of a provincial executive;
(1) a member of the audit office;

(j) an ombudsman or member of an ombuds committee referred to in article 79q, paragraph
1; (k) a public servant appointed by or on behalf of the provincial authority or subordinate
to it.

2. Notwithstanding paragraph 1, opening words and (h), a provincial council member may
also be a member of the provincial executive during the period which:
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(a) starts on polling day for the election of provincial council members and ends on the date
on which the members of the provincial executive cease to hold office pursuant to article 41,
paragraph 1 or

(b) starts on the date of his appointment as a member of the provincial executive and ends
on the date on which the credentials of his successor as provincial council member have been
finally approved or on which the central electoral committee decides that no successor can
be appointed. He is deemed to have resigned from the provincial council from the date on
which he accepts his appointment as a member of the provincial executive. Article X 6 of
the Elections Act applies mutatis mutandis.

3. Notwithstanding paragraph 1, opening words and (k) a provincial council member may
also be a volunteer or other person who performs emergency services on account of a
statutory duty other than in a professional capacity.

Incompatible acts:

Article 15
1. A provincial council member may not:

(a) serve as counsel or adviser to the province or the provincial authority in disputes or to
the counterparty in a dispute with the province or the provincial authority;

(b) serve as authorized representative of the counterparty in a dispute with the province or
the provincial authority;

(c) serve as representative of or adviser to third parties who are entering into:
(1) contracts as referred to at (d) with the province;
(2) contracts to transfer immovable property to the province;

(d) enter, directly or indirectly, into a contract for:
(1) the performance of works for the province;

(2) the performance of activities for the province for hire and reward other than as an
employee;

(3) the transfer of movables to the province other than for no consideration;
(4) the hiring of movables to the province;
(5) the acquisition of disputed claims against the province;

(6) the acquisition from the province by private instrument of immovable property or
limited rights to which such property is subject;

(7) taking a lease or agricultural lease by private instrument from the province.

2. Our Minister may grant exemption from the provisions of paragraph 1, opening words and
(d)

3. The provincial council adopts a code of conduct for its members.

Municipal council members
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Nomination requirements:

Article 10

1. To be eligible to be a council member a person must be a resident of the municipality,
have attained the age of eighteen and not be disqualified from voting and standing for
election.

2. Persons who are not nationals of a member state of the European Union must also fulfil
the following requirements:

(a) they must be legally resident in the Netherlands pursuant to article 8 (a), (b), (d), (e) or
(1) of the Aliens Act 2000 or pursuant to a headquarters agreement between an international
organisation and the State of the Netherlands, and

(b) they must have been resident in the Netherlands for an uninterrupted period of at least
five years immediately prior to the day on which the municipal council decides on their
admission as a council member, and must have residence rights as referred to at (a) above or
be legally resident in the Netherlands pursuant to article 8 (c) of the Aliens Act 2000.

3. Non-Dutch nationals and persons employed in the Netherlands as members of diplomatic
or consular missions posted to the Netherlands by other States, and their non-Dutch spouses
or partners, registered or otherwise, and children, in so far as they have a joint household,
are not eligible to be council members

Rules regarding voting:

Article 28
1. A council member may not take part in voting on:

* a matter which concerns him personally, either directly or indirectly, or in which he is
involved as a representative;

« the adoption or approval of the accounts of an organ to which he is accountable or to whose
executive he belongs.

2. In the event of a written ballot, casting a vote means handing in a properly completed
ballot paper.

3. An appointment is deemed to concern a person personally if he is one of those to whom
the choice of persons to be appointed is limited either by nomination or on a second ballot.

4. Paragraph 1 does not apply to a decision regarding the admission of council members
appointed after a periodic election.

Incompatible occupations/relations:

1. A council member may not also be:

(a) a minister;
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(b) a state secretary;

(c) a member of the Council of State;
(d) a member of the Court of Audit;
(e) National Ombudsman;

(f) a deputy ombudsman as referred to in section 9, paragraph 1 of the National Ombudsman
Act;

(g) a King’s Commissioner;

(h) a member of a provincial executive;
(1) secretary to a province;

(j) clerk of a province;

(k) a mayor;

(I) a member of a municipal executive;
(m) a member of the audit office;

(n) an ombudsman or member of an ombudscommittee referred to in article 81p, paragraph
L;

(0) a member of a district council;
(p) a member of a district executive;
(q) a public servant appointed by or on behalf of the municipal authority or subordinate to it.

2. Notwithstanding paragraph 1, opening words and (1), a council member may also be a
member of the executive of the municipality of which he is a council member during the
period which:

(a) starts on polling day for the election of council members and ends on the date on which
the members of the executive cease to hold office pursuant to article 42, paragraph 1

or (b) starts on the date of his appointment as a member of the executive and ends on the
date on which the credentials of his successor as council member have been finally approved
or on which the central electoral committee decides that no successor can be appointed. He
is deemed to have resigned from the council from the date on which he accepts his
appointment as a member of the executive. Article X 6 of the Elections Act applies mutatis
mutandis.

3. Notwithstanding paragraph 1, opening words and (r) a council member may also be:
(a) a registrar of births, deaths, marriages and registered partnerships;

(b) a volunteer or other person who performs emergency services on account of a statutory
duty other than in a professional capacity;

(c) a public servant working for a public-authority school.

Incompatible acts:

Article 15
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1. A council member may not:

(a) serve as counsel or adviser to the municipality or the municipal authority in disputes or
to the counterparty in a dispute with the municipality or the municipal authority;

(b) serve as authorised representative of the counterparty in a dispute with the municipality
or the municipal authority;

(c) serve as representative of or adviser to third parties who are entering into:
(1) contracts as referred to at (d) with the municipality;
(2) contracts to transfer immovable property to the municipality;

(d) enter, directly or indirectly, into a contract for:
(1) the performance of works for the municipality;

(2) the performance of activities for the municipality for hire and reward other than as
an employee;

(3) the transfer of movables to the municipality other than for no consideration;
(4) the hiring of movables to the municipality;
(5) the acquisition of disputed claims against the municipality;

(6) the acquisition from the municipality by private instrument of immovable property
or limited rights to which such property is subject;

(7) taking a lease or agricultural lease by private instrument from the municipality.

2. The provincial executive may grant exemption from the provisions of paragraph 1,
opening words and (d). 3. The council adopts a code of conduct for its members.

Concerning House of Representatives:

The Constitution includes articles requiring MPs to represent the interest of the general
public and to discharge their duties faithfully (articles 50 and 60). The Penal Code,
administrative law and the Rules of Procedure of the House of Representatives or
the Senate also comprise rules that apply to parliamentarians either directly, or
because they are covered by the general norms that apply to wider ranges of public officials.
In addition, MPs are subject to certain reporting requirements as regards their outside
positions and interests, as well as gifts received and sponsored foreign trips. Likewise,
members of the Senate have an obligation to disclose any outside positions and interests .

For members of the Senate, the duty of integrity starts when they take the oath or make the
affirmation required of all members under article 60 of the Constitution and section 2 of the
Ministers and Members of the States General (Swearing in) Act (Wet be€diging Ministers
en leden Staten-Generaal). Upon accepting office, they must take an oath or make an
affirmation before the Senate that they have not done anything which may legally debar them
from holding office, and must also swear or promise allegiance to the Constitution and that
they will faithfully perform their duties. In discharging the oath or affirmation, the members
are required to act in accordance with the principles of integrity and reliability.
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If a member of either Chamber holds an incompatible position within the meaning of article
57, paragraph 2 of the Constitution, his/her membership is terminated automatically
(section X3, paragraph 1 Elections Act). In other cases, the member concerned notifies
the president of the Chamber concerned that s/he no longer fulfils one of the requirements
for membership. If s/he fails to give notice, the president of the Chamber informs
him/her that, in his/her opinion, s/he no longer fulfils the membership requirements and
thus ceases to be a member. If the member disagrees with the decision of the president,
s’he may request the opinion of the Chamber on the matter. A committee, composed of
members of the Chamber is then established to investigate the case. The Chamber gives a
final ruling on the case after the publication by the committee of its report (article 3, Rules
of Procedure of the House of Representatives and article 5, Rules of Procedure of the Senate).

MPs are subject to an obligation of declaration of their outside positions and interests
and of the income they receive from them (Section 5 Remuneration (Members of the House
of Representatives) Act and Section 3b, Remuneration (Members of the Senate) Act).

The Code of Conduct for the House of Representatives has 5 articles concerning
independence, gifts, registrations, use of confidential information and the rules of procedure.
The regulation of supervision and enforcement provides regulation for compliance (Voorstel
van het Presidium voor een regeling toezicht en handhaving gedragscode leden van de
Tweede Kamer der Staten-Generaal). The regulation, establishing an independent
Committee to investigate complaints regarding Members’ adherence to the Code of Conduct
and to advise the House on possible sanctions, was adopted by the House on 22 September
2020 will enter into force on 1 April 2021. The House is currently in the process of selecting
a chair and two members for the new Committee.

Although the responsibility for the integrity of a candidate MP lies with the individual,
political parties also have responsibility for the composition of their candidate list.

A political party has several options to look into the integrity of their party member. The
party can ask for an extended or complete CV, a list of secondary functions, ask for a VOG
(certificate of conduct) and questions references. The party chairman may ask for more
information about a candidate from the General Intelligence and Security Service. However,
this needs to be within the statutory duty of the service. This means that the Service must
first assess whether the concerns raised by the party chairman, in combination with the
position for which the person in question is being considered, poses such a risk to the
integrity of the public sector that it is certain to be sufficiently in line with the statutory duties
(Artikel 6 lid 2 Wet op de inlichtingen en- veiligheidsdiensten 2002 (Wiv 2002).

Relevant laws and provisions:

Article 49 Constitution: Article 49 Upon accepting office Ministers and State Secretaries
shall swear an oath or make an affirmation and promise in the presence of the King, in the
manner prescribed by Act of Parliament, that they have not done anything which may legally
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debar them from holding office, and shall also swear or promise allegiance to the
Constitution and that they will faithfully discharge their duties

Article 60 Constitution: Upon accepting office members of the houses shall swear an oath or
make an affirmation and promise before the house in the manner prescribed by Act of
Parliament that they have not done anything which may legally debar them from holding
office, and shall also swear or promise allegiance to the Constitution and that they will
faithfully discharge their duties.

Article 2. Ministers and Members of the States General (Swearing in) Act:
On taking up their office, the members of the Parliament, in the meeting of the chamber in
which they have been elected, shall take the following oaths or declarations and vows:

I swear (declare) that in order to be appointed a member of the Parliament, I have not given
or promised, directly or indirectly, under any name or pretext, any gift or favour.

I swear (declare and pledge) that in order to do or not to do anything in this office I have not
accepted or will not accept, directly or indirectly, any gift or promise.

I swear (promise) allegiance to the King, to the Statute of the Kingdom and to the
Constitution.

I swear (promise) to fulfil faithfully the duties which my office requires of me.

So help me God Almighty! (I declare and promise that!).

Article 2. the Rules of Procedure of the House of Representatives (20182%):

1. Each newly appointed member shall provide evidence of his/her election by submission
of the documents prescribed by law.

2. The credentials and the documents relating to them shall be placed on deposit for
inspection by the members at the office of the Secretary General of the House. 3. The House
in its old composition shall decide, in so far as possible, on the admission of members who
have been declared appointed after a periodic retirement or dissolution.

Article 150a, the Rules of Procedure of the House of Representatives (2018):
Registers

1. A register shall be kept at the office of the Secretary General in which the members
report their secondary activities and the (expected) renumeration no later than one week
after acceptance, as well as interests that can reasonably be considered relevant.
Renumeration is understood to mean: wages in the sense of Article 9 of the 1964 Wages
Tax Act, with the exception of the income parts, referred to in Article 31 of said Act, or
earnings with meaning of Section 3.2 of the 2001 Income Tax Act. No later than April

23 The Netherlands informed that the new Rules of Procedure of the House of Representatives were adopted in 2023. Link:
RvO - English 2023.pdf
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1% after each calendar year in which the renumerations were granted the members shall
give notice again of their income in that particular calendar year.

2. A register shall be kept at the office of the Secretary General in which members shall
report their foreign trips of which the travel and accommodation expenses have been
entirely or partly paid for by third parties, no later than one week after their return to the
Netherlands.

3. A register shall be kept at the office of the Secretary General in which Members
shall declare any gifts or benefits received by them in excess of EUR 50, no later than
one week after receipt of the gift or benefit.

4. The three registers are open to public inspection.

5. The Secretary General is in charge of the publication, twice a year, of the
statements in the register of additional functions and interests.

About the Guideline House of Representatives:

The Presidium emphasizes that the honourable exercise of the office of member of
parliament is and remains, in the first place, the responsibility of the members of parliament
themselves. In the end, they are accountable to the voters. Members of Parliament are well
aware of this, also in comparison with other parliaments. At the same time, it is important to
keep working on the familiarity of the integrity rules and to promote an unambiguous and
useful interpretation of the integrity rules of the House.

Article 3 Code of Conduct House of Representatives:

Members must declare ancillary outside activities and income, interests that may reasonably
be considered relevant, trips abroad for which the traveland subsistence costs are wholly or
partly paid by third parties, including lobbyists, and gifts and benefits worth in excess of
EUR 50. Upon declaration my the MP, the Plenary Office shall include this information in
registers maintained for this purpose, which are open for public scrutiny. Every six months,
the Plenary Office shall remind the Members of the necessity to keep information in the
public registers up to date and to the possibility of correcting omissions.

These interests shall not be limited to financial interests only. Reference is made to a
recommendation by the OSCE in this regard: "the rules should [...] include a clause requiring
legislators to declare any other interest that might reasonably be thought to influence their
actions, speeches or votes". "Any other interests" might, for example, include, refer to: (a)
prior positions. It is of little consequence whether this interest generated income, as it may
be important for the outside world to be aware of the member’s professional background, in
order to critically determine whether the member is not acting in the interests of a
professional group, (b) a return guarantee or other special agreements regarding activities
after termination of the MP's House membership, or (c) a majority interest in a company.

The list presented is deliberately not exhaustive. The member him/herself must determine
whether a specific circumstance might reasonably be considered relevant to the performance
of his/her duties. In case of doubt, a member may consult the independent integrity adviser
on this matter.
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The regulation of supervision and enforcement Code of Conduct House of
Representatives (Voorstel van het Presidium voor een regeling toezicht en handhaving
gedragscode leden van de Tweede Kamer der Staten-Generaal:

Article 2. Composition and appointment

1. The Committee consists of a President and two members. They are appointed by the
Chamber, on a proposal from the Presidium, for a maximum period of six years. The
Chamber takes its decision without deliberation. They may be reappointed twice, each time
for a maximum of six years. 2. The Committee is independent. 3. The members of the
Committee shall only be reimbursed for the costs that arise in the performance of their duties.

Article 7. Complaint management (klachtathandeling)

1. The Committee shall inform a Member of Parliament when a complaint about him or her
is being considered.

2. The Committee requests information from the Member of Parliament. The Member of
Parliament complies with this request.

3. The Committee may decide, after assessing the information received and other facts and
circumstances it considers relevant, that the complaint should not be further investigated.
The Member of Parliament and the complainant are informed of this. The Board may make
a recommendation to the Member of Parliament.

Article 8. Complaint investigation

1. After receiving the information referred to in Article 7, second paragraph, and after
assessing other facts and circumstances which it considers relevant, the Committee may
decide to investigate the complaint.

2. If the complaint concerns a matter on which the Advisor has previously advised the
Member of Parliament concerned and this advice has been followed, the Committee can only
decide to initiate an investigation, giving reasons.

[...]

Article 11. Possible sanctions

The following sanctions may be imposed in the event of a breach of the Code of Conduct: a.
an instruction, which is understood to mean a measure that obliges a Member of Parliament
to correct a breach of the Code of Conduct; b. a reprimand, which is understood to mean a
public letter from the Presidium to a Member of Parliament disapproving of the act that led
to a breach; c. a suspension, which is understood to mean the exclusion of a Member of
Parliament for a maximum period of one month from participating in plenary sittings, except
for votes, committee meetings or any other activities held by or on behalf of the House.

Article 6 lid 2 Wet op de inlichtingen en- veiligheidsdiensten 2002 (Wiv 2002)
In the interests of national security, it is the task of the General Intelligence and Security
Service to
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a. to conduct investigations into organisations and persons who, because of the goals they
pursue or their activities, give rise to the serious suspicion that they pose a danger to the
continued existence of the democratic legal order, or to safety or other important interests of
the state;

b. to carry out security investigations as referred to in the Security Investigations Act;

c. the promotion of measures for the protection of the interests referred to under a, including
measures for the protection of data the secrecy of which is required by national security and
of those parts of the civil service and of industry which, in the opinion of Our Ministers
responsible, are of vital importance for the maintenance of social life

d. the performance of research concerning other countries with respect to subjects designated
by Our Prime Minister, Minister of General Affairs, in agreement with Our Ministers
concerned;

e. drafting threat and risk analyses at the request of Our Minister of the Interior and Kingdom
Relations and Our Minister of Security and Justice jointly for the purpose of securing the
persons referred to in sections 4(3)(b) and 42(1)(c) of the 2012 Police Act and the
surveillance and security of the objects and services designated pursuant to section 16 of that
Act.

Concerning Senate

Integrity, in the widest sense of the word, means doing right, even if no one is watching. For
members of the Senate, the duty of integrity starts when they take the oath or make the
affirmation required of all members under article 60 of the Constitution and section 2 of the
Ministers and Members of the States General (Swearing in) Act (Wet be€diging Ministers
en leden Staten-Generaal). Upon accepting office, they must take an oath or make an
affirmation before the Senate that they have not done anything which may legally debar them
from holding office, and must also swear or promise allegiance to the Constitution and that
they will faithfully perform their duties. In discharging the oath or affirmation, the members
are required to act in accordance with the principles of integrity and reliability.

Each member must act in accordance with the principles of integrity and reliability in
compliance with the oath taken or affirmation made by him. This must be construed and
accounted for in accordance with this Code of Conduct of the Senate (art. 1 Code of Conduct
of the Senate).

Members of the Senate are part-time politicians who generally hold other positions
elsewhere in society, in addition to their membership of the Senate. They are therefore at the
very heart of society and have a different perspective on legislative proposals and policies
from members of the House of Representatives, who are full-time politicians. This partly
explains the added value of the Senate. However, the other side of the coin is that it is
precisely because they hold a variety of positions that members of the Senate may become
involved in social discussions about actual or apparent conflicts of interest. Having certain
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interests is not in itself a problem; what is important that members of the Senate deal with
such interests prudently and with integrity. Paragraph 1 of article 2 of this Code of Conduct
states that members must make allowance for the interests they have other than in their
capacity as member of the Senate and must ensure that these interests do not result in the
improper performance of their duties. Pursuant to the second sentence of paragraph 1,
members must also refrain from acts and activities that indicate an apparent conflict of
interest. The term ‘improper’ in paragraph 1 indicates that a conflict of interest requires more
than merely having an interest in a general sense in certain decisions. In other words,
members of the Senate also pay taxes and are entitled to social benefits, but that does not
mean that they also have a particular interest in parliamentary decision-making on these
subjects. It follows that there is no conflict of interest if members of the Senate only stand to
benefit from certain decisions as a member of the general public or a broad category of
people. A member of the Senate must really have a specific individual interest, which clearly
exceeds that of other members of society (art. 2 Code of Conduct of the Senate).

Contacts with third parties (including lobbyists) are part and parcel of the work of members
of the Senate. One of their essential duties is, after all, to take account of the views of the
various groups in society and organisations that will be affected by future legislation.

Members of the Senate must guard against improper influence in their contacts with third
parties. They must observe transparency with regard to these contacts (passive transparency).

Regarding absence of conflict of interests, article 6 of the Code of Conduct of the Senate
states:

In accordance with the Remuneration (Members of the Senate) Act (Wet vergoedingen leden
Eerste Kamer), each member must disclose any positions besides membership of the Senate
by submitting a list to the Secretariat. This list must also contain a brief description of the
positions

5 which the member holds and the organisation for which the member works.

2. If the member works as a consultant, he must also specify the sector in which he provides
the consultancy services.

3. When submitting the statement referred to in paragraph 1, the member must indicate
whether the positions are remunerated or unremunerated.

4. In addition to paragraph 1, each member must also submit to the Secretariat a statement
of interests that can reasonably be considered relevant, but cannot be designated as a position
besides membership of the Senate. These interests must be disclosed in the same way, except
where the security or privacy of the persons concerned dictates otherwise.

The Code of Conduct of the Senate came into force on the 11th of June 2019.

Relevant laws and provisions: (aside from art. 6 which is mentioned in the text above
already)
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Chapter 12 of the Rules of Procedure of the Senate of the States General concerns
integrity. It says:

Chapter XIIa Integrity
Conflicts of interest
Article 156a

The Senate shall adopt by separate regulation a Code of Conduct on Integrity containing
rules governing the promotion of ethical conduct by members of the Senate. This separate
regulation must also introduce instruments for compliance with and interpretation of this
Code of Conduct.

Article 1, Code of Conduct of the Senate:
General provision

Each member must act in accordance with the principles of integrity and reliability in
compliance with the oath taken or affirmation made by him. This must be construed and
accounted for in accordance with this Code of Conduct.

Article 2, Code of Conduct of the Senate:
Dealing with interests

1. Each member must make allowance for the interests he has other than in his capacity as
member of the Senate and must ensure that these interests do not result in the improper
performance of his duties. A member must also refrain from acts and activities that indicate
an apparent conflict of interest.

2. A member who submits a written contribution or addresses a meeting must disclose any
interests that could reasonably be of relevance in the context of the discussion of the agenda
item.

Article 3, Code of Conduct of the Senate: Dealing with third parties

Members of the Senate must guard against improper influence in their contacts with third
parties. They must observe transparency with regard to these contacts.

17. Do candidates need to demonstrate:
- absence of prior criminal convictions (including for corruption offences)

- absence of conflict of interest? (MPs — do they need to declare links to private sector or
lobbying groups?; you mention bill on provincial and municipal council reps having a risk
analysis of their integrity made before, please describe this)

- compliance with tax obligations?

- asset declarations prior or upon entry to office?

ANSWER:

1. Cabinet members:
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a) “absence of prior criminal convictions (including for corruption offences)”
Answer: in paragraph 2 of article 7 of the Draft Country Review Report of

the Netherlands an explanation is given about the three fact-finding exercises that are
carried out before the formateur (person charged with forming a new government)
interviews a candidate Minister or State Secretary. One is a judicial record. So,
candidates don’t have to demonstrate themselves that there is a absence of prior
criminal convictions.

b) “absence of conflict of interest?”

Answer: see answer 16. Yes they do have to demonstrate the absence of conflict of
interest. For a deeper and further understanding I give you the next further
information:

Article 1 of the Ministers and Members of the States General (Swearing-In) Act (Wet
beédiging ministers en leden Staten-Generaal) stipulates the following:

‘On taking office, Ministers and State Secretaries swear, declare or affirm the
following before the King: ‘I swear (declare) that I, for the purpose of being
appointed Minister (State Secretary), have not directly or indirectly, under any name
or pretext, given or promised any gift or favour.

I swear (declare and affirm) that I have not, and shall not, accept any gift or promise,
directly or indirectly, to do or refrain from doing something in this office.

I swear (affirm) allegiance to the King, to the Charter and to the Constitution.

I swear (affirm) that I will faithfully fulfil the duties of my office.’

The Minister or State Secretary is further obliged to resign from all other positions
for the office. Also see the former explanation.

The rules of private and public law apply normally to the acts of former cabinet
members, including the duties of confidentiality laid down in Articles 98 et seq. and
272 of the Criminal Code (Wetboek van Strafrecht).

As mentioned before, the ‘Incoming Cabinet Members’ Manual’ (‘Handboek voor
aantredende bewindspersonen’) applies to Ministers and State Secretaries. The
manual outlines the rights and obligations of Ministers and State Secretaries. It is not
binding and enforceable, but provides clear guidelines on the basis of statutory
provisions and predecessors’ experiences. It has been used for many years.

¢) Compliance with tax obligations
e As mentioned in paragraph 2 of article 7 of the Draft Country Review Report of
the Netherlands a background check of the tax file will be conducted by the
‘formateur’.
d) asset declarations
See answer on question 16 and former answer in first set of questions about the
asset declaration system (draft report HS p 38)

1. Executive members municipal and provincial level

104




The bill that promotes the integrity of political administrators is now pending in the lower
house. The bill provides for a statement of conduct for candidate members of the municipal
executive as a requirement for appointment. This also applies for the members of the
provincial and Waterboard executive.

Under the renumbering of the second and third sub-paragraph to the third and fourth
sub-paragraph is inserted in article 36a:

2. In addition to the first sub-paragraph, on the day on which the candidate is appointed as a
member of the executive, the candidate is in possession of a certificate of conduct which is
not older than 3 months, as referred to in section 28 of the Judicial and Criminal Records
Act.

In the same bill as mentioned above, the government proposes that an integrity risk analyses
should be carried out prior of the appointment of the candidate members of the municipal
and provincial executive. The purpose of the risk analysis is to provide the members of the
council with insights into the vulnerabilities of the intended candidate and to offer the
possibility to take measures in response. In addition, this risk analysis increases awareness
among the candidate with regard to the integrity risks in the exercise of their office. This
insight can ensure that integrity risks do not lead to integrity violations, because measures
can be taken in advance to control these risks. The conclusion, recommendations and any
control measures that follow from the risk analysis provide the members of the council a
complete picture of the profile of the candidate. On the basis of this profile the council can
decide whether or not to appoint the candidate.

With regard to the King’s Commissioner and the mayor, the candidate for this office is prior
to the nomination by the minister to the King screened. The screening consists of a reference
by the AIVD (intelligence agency) and a tax investigation by the Tax enforcement agency.

For members of parliament, please see question 16.

18. Please provide all relevant laws and provisions relating to these measures for the
report.

ANSWER:

Cabinet members

See answers question 16 and 17 and former answer in first set of questions.

Executive members municipal and provincial

See answers question 17 and section 40b and 43 of the Provinces Act and 41b and section
44 of the Municipalities Act

Section 40b Provinces Act
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1. A member of the provincial executive may not hold any second jobs or positions which
might prejudice the proper discharge of the office of a member of the provincial executive.

2. A member of the provincial executive must give the provincial council notice of his
intention to accept a second job or position.

3. A member of the provincial executive must publicly disclose his second jobs or positions.
Such disclosure is effected by depositing the information at the offices of the province for
public inspection.

4. A member of the provincial executive who does not hold office on a part-time basis must
also publicly disclose any income from second jobs or positions. Such disclosure is effected
by depositing the information at the offices of the province for public inspection no later than
on 1 April of the year following the calendar year in which the income from second jobs or
positions was received.

5. For this purpose income is deemed to mean salary within the meaning of section 9 of the
Salaries Tax Act, less the final levy components referred to in section 31 of that Act.

Section 43 Provinces Act

1. Members of the provincial executive receive remuneration, regulated by or pursuant to
order in council, from the province.

2. Rules may also be laid down concerning partial or full reimbursement of special expenses
and other financial allowances connected with the discharge of the duties of a member of a
provincial executive.

3. An order in council adopted pursuant to paragraph 1 takes effect no sooner than two
months after the date of issue of the Bulletin of Acts and Decrees in which it has been
published. Both Houses of the States General must be informed of its publication
immediately.

4. With the exception of what has been granted to them by or pursuant to Act of Parliament,
members of a provincial executive receive, in that capacity, no income in any form whatever
from the province.

5. The members of a provincial executive receive no payments in any form whatever for
activities performed in the course of second jobs or positions held by virtue of their position
as members of a provincial executive, regardless of whether or not such payments are made
by the province. If such payments are made they should be credited to the province’s account.

6. Payments as referred to in paragraph 5 include income, by whatever name it may be
known, from second jobs or positions which the member of the provincial executive ceases
to hold upon the end of his term of office.

7. Income other than that referred to in paragraph 5 is offset against the remuneration in
accordance with section 3 of the Remuneration (Members of the House of Representatives)
Act.

8. Without prejudice to paragraph 5, income as referred to in paragraph 7 will not be offset
in the case of members of the provincial executive who perform their duties on a part-time
basis.
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9. Rules governing the manner in which members of the provincial executive furnish
information about income as referred to in paragraph 7 and the consequences of any failure
to furnish such information are laid down by order in council.

Section 41b Municipalities Act

1. A member of the municipal executive may not hold any second jobs or positions which
might prejudice the proper discharge of the office of a member of the executive. 2. A member
of the municipal executive must give the council notice of his intention to accept a second
job or position.

3. A member of the municipal executive must publicly disclose his second jobs or positions.
Such disclosure is effected by depositing the information at the offices of the municipality
for public inspection.

4. A member of the municipal executive who does not hold office on a part-time basis must
also publicly disclose any income from second jobs or positions. Such disclosure is effected
by depositing the information at the offices of the municipality for public inspection no later
than on 1 April of the year following the calendar year in which the income from second
jobs or positions was received.

5. For this purpose income is deemed to mean salary within the meaning of section 9 of the
Salaries Tax Act, less the final levy components referred to in section 31 of that Act.

Section 44 Municipalities Act

1. Members of the municipal executive receive remuneration, regulated by or pursuant to
order in council, from the municipality.

2. Rules may also be laid down concerning partial or full reimbursement of special expenses
and other financial provision connected with the discharge of the duties of a member of a
municipal executive.

3. With the exception of what has been granted to them by or pursuant to Act of Parliament,
members of a municipal executive receive, in that capacity, no income in any form whatever
from the municipality.

4. The members of a municipal executive receive no payments in any form whatever for
activities performed in the course of second jobs or positions held by virtue of their position
as members of a municipal executive, regardless of whether or not such payments are made
by the municipality. If such payments are made they should be credited to the municipality’s
account.

5. Payments as referred to in paragraph 4 include income, by whatever name it may be
known, from second jobs or positions which the member of the municipal executive ceases
to hold at the end of his term of office.

6. Income other than that referred to in paragraph 4 is offset against the remuneration in
accordance with section 3 of the Remuneration (Members of the House of Representatives)

Act. 7. Without prejudice to paragraph 4, income as referred to in paragraph 6 will not be
offset in the case of members of the municipal executive who perform their duties on a part-
time basis.
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8. Rules governing the manner in which members of the municipal executive furnish
information about income as referred to in paragraph 6 and the consequences of any failure
to furnish such information are laid down by order in council.

For council members municipal and provincial, see answers question 17

For members of parliament, see answers question 16.

Ministry of Justice and Security

The so-called Dienst Justis is the Integrity and Screening Agency at the Ministry of Justice
and Security. This is the agency in charge of receiving and accessing the applications for
certificates of conduct.

A certificate of conduct (Verklaring Omtrent het Gedrag, VOG) is a document by which the
Dutch Minister of Legal Protection declares that the applicant has not been convicted for any
crime relevant to the performance of his or her duties.

For example, a taxi driver who has been convicted several times of drunken driving, or an
accountant convicted of fraud are unlikely to be issued with a certificate. Obviously, an
accountant who has been convicted of drunken driving may well be granted a certificate.

After applying for a certificate of conduct Justis consults the Criminal Records System
(JDS). The Criminal Records System contains data relating to criminal offences and their
outcomes, ranging from custodial sentences to payment in lieu of prosecution or the dropping
of charges. Justis may also consult police files and ask the Public Prosecution Service and
the probation service for information. All such information is studied and evaluated as a
whole.

(b) Observations on the implementation of the article

Criteria concerning candidature for public office at the national, provincial and municipal
levels do not include disqualification for offences established in accordance with the
Convention, and criteria for the nomination of ministers and State secretaries are not

enshrined in law.

The reviewing experts recommended that the Netherlands consider adopting legislative
and administrative measures to prescribe criteria for the positions of ministers and
State secretaries, and extending the criteria concerning candidature for and election to
public office to include no prior convictions for offences established in accordance with

the Convention (art. 7, para. 2).
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Paragraph 3 of article 7

3. Each State Party shall also consider taking appropriate legislative and administrative measures,
consistent with the objectives of this Convention and in accordance with the fundamental principles
of its domestic law, to enhance transparency in the funding of candidatures for elected public office
and, where applicable, the funding of political parties.

(a) Summary of information relevant to reviewing the implementation of the article
The Netherlands indicated that it has implemented the provision under review and provided the
following information.

Political Parties (Financing) Ac

Article 21

1. A political party will register the following in respect of contributions received:
a. the name and address of the contributor;

b. the amount or value of the contribution;

c. the date of the contribution.

2. In derogation of the first paragraph, the following need not be registered:

a. contributions of € 1,000 or less;

b. contributions provided by ancillary institutions of the party.

3. A political party will register the following in respect of the debts of the party:

a. the name and address of creditors or lenders and, if applicable, the details of the
institution,

b. the amount of the debt.

4. Further rules can be set by ministerial regulation in respect of the details of the
information to be registered pursuant to the third paragraph.

Article 22

1. With respect to the value of a contribution in kind, the difference between the market
value of the contribution and the value of the consideration will apply.

2. In implementation of this Act, contributions consisting of individual work or activities

performed by members of the political party will not be considered contributions in
kind.

3. Under or pursuant to an order in council, it may be determined in more detail which
goods or services can in any case be considered as contributions in kind, and rules can
be provided concerning the manner in which contributions in kind will be valued
financially.

Article 23
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1. If a political party receives an anonymous financial contribution of more than €
1,000, it will transfer the amount that exceeds € 1,000 to the account of Our Minister
which has been designated for that purpose. If a political party receives an anonymous
contribution in kind of more than € 1,000, it will transfer the part of the equivalent value
that exceeds the amount of € 1,000 to Our Minister, or destroy the contribution.

2. A financial contribution or equivalent value of a contribution in kind transferred
pursuant to the first paragraph will accrue to the State.

Article 24
Articles 20 to 23 will not apply to branches of a political party.

Article 25
1. Prior to 1 July of each calendar year, a political party will send Our Minister:

a. a financial report concerning the previous calendar year. The financial report will
contain a representation of the information, as included in the records pursuant to
Article 20;

b. an overview of the contributions totalling € 4,500 or more that the party received in
that calendar year from a contributor, together with the information registered
pursuant to Article21(1);

c. an overview of the debts of € 25,000 or more, together with the information registered
pursuant to Article 21(3); and
d. the written auditor’s report, as referred to in the third paragraph.

2. The political party will instruct an auditor, as referred to in Section 393(1) of Book
2 of the Dutch Civil Code, to conduct an audit of the financial report. The auditor will
investigate whether the financial report and the overviews as referred to in the first
paragraph under (b) and (c) comply with the regulations provided by or pursuant to
the law.

3. The auditor will report on his investigation in a written declaration concerning the
accuracy of the financial report and the overviews as referred to in the first paragraph
under (b) and (c).

4. A financial report held by Our Minister will be public.

5. Our Minister will make the overviews, as referred to in the first paragraph under (b)
and (c), public, in any case by means of publication in the Government Gazette. With
respect to the details of the address of a natural person, only the place of residence will
be made public. Disclosure of details concerning the name and place of residence of
the donator, being a natural person, will remain omitted at the request of a political
party in the overview, as referred to in paragraph 1(b), if considered appropriate by
Our Minister on grounds of safety issues concerning that person.

6. The Government Information (Public Access) Act will not apply to information

concerning contributions to political parties held by Our Minister.
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Article 26
If subsidy has been granted to a political party, the following will apply:

a. the records, as referred to in Article 20, will also contain the information relevant to
the determination of subsidy concerning the number of members of the political party
and, if applicable, of the designated political youth organisation;

b. the records, as referred to in Article 20, will be structured in such a way that the
rights and obligations, as well as the costs and income, relevant to the determination
of the subsidy can also be established at any time;

c. the financial report, as referred to in Article 25(1)(a), also according to generally
accepted standards, will include an account of the costs and income, with the related
explanation relevant to the determination of the subsidy;

d. the financial report will also contain the information relevant to the determination
of subsidy concerning the number of members of the political party and, if applicable,
of the designated political youth organisation;

e. the financial report will be provided with an activities report;

[ the auditor’s report, as referred to in Article 25(3), will also concern the compatibility
of the activities report with the financial report;

g. the auditor’s report, as referred to in Article 25(3), will also concern the legitimacy
of the expenditure of the subsidy, and

h. the auditor’s report, as referred to in Article 25(3), will also concern observance of
the obligations attached to the subsidy and the accuracy of the numbers of members of
the political parties provided and, if applicable, of the designated political youth
organisation.

Article 29

1. If a candidate on the list of candidates of a political party that participates in
elections to the Lower House of the States General has received, in a calendar year,
contributions totalling € 4,500 or more, the party will provide Our Minister, between
the twenty-first and fourteenth day prior to the date of the elections, with an overview
of these contributions, including the information, as referred to in Article 21(1). Article
23 will equally apply to contributions to a candidate.

2. The overview will contain the contributions that have been received in the period that
commences on 1 January of the second calendar year prior to the year in which the
elections take place, and that ends on the twenty-first day before the elections.

3. Without prejudice to Article 1, under (h) and (i), a contribution to a candidate, in
implementation of this Article, will be taken to mean a contribution for the benefit of
the political activities or of the work within the context of the candidate’s election
campaign.

4. Our Minister will make the overview public as soon as possible, but at the latest on
the seventh day before the date of the elections. Our Minister will make the overview
public, in any case by publication in the Government Gazette. With respect to the details
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of the address of a natural person, only the place of residence will be made public.
Disclosure of details concerning the name and place of residence of the donator, being
a natural person, will remain omitted in the overview at the request of a political party,
if considered appropriate by Our Minister on grounds of safety issues concerning that
person. Article 25(6) will equally apply.

5. The candidates will provide the political party with the required details.

6. If this Article applies to a candidate for part of the calendar year, the amount referred
toin the first paragraph will apply proportionally.

§ 4. Broader application
Article 30
1. Articles 21 and 23 will apply equally to an ancillary institution of a political party.

2. Prior to 1 July of each calendar year, an ancillary institution of a political party will
send Our Minister an overview of:

a. the contributions totalling € 4,500 or more received in the previous calendar year
from a contributor, together with the information registered pursuant to Article 20(1).

b. the debts of € 25,000 or more, together with the information registered pursuant to
Article 21(3).

3. In implementation of Article 21(1) and (2), contributions from the political party need
not be registered.

4. Our Minister will make the overview public, in any case by publication in the
Government Gazette. With respect to the details of the address of a natural person, only
the place of residence will be made public. Disclosure of details concerning the name
and place of residence of the donator, being a natural person, will remain omitted at
the request of a political party in the overview, as referred to in paragraph 2(a), if
considered appropriate by Our Minister on grounds of safety issues concerning that
person. Article 25(6) will equally apply.

5. If a political party is granted subsidy for a political science institute or a political
youth organisation, Article 20 will apply equally to these ancillary institutions.

On sanctions:

$ 5. Supervision and sanctions

Article 36

1. The persons designated by decision of Our Minister will be charged with supervision
of compliance with provisions by or pursuant to Articles 20, 21, 23, 25, 26, 27(3) and
(4), 28, 29, 30, 31, 32 and 33.

2. The supervisors will not have the powers as referred to in Articles 5:18 and 5:19 of
the General Administrative Law Act.
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3. Decisions as referred to in the first paragraph will be announced in the Government

Gazette.

Article 37

1. Our Minister may decide to impose an administrative fine for acts or omissions in
violation of the provisions of Articles 20(1), opening lines and under (b) and (e), 21 (1)
and (3), 23(1), 25(1), opening lines and under (a), (b), (c) and (d), and (2), 27(3) and
(4), 28(1), opening lines and under (a) and (b), and (2), 29(1), (2) and (5), 30(1) and
(2), opening lines and under (a) and (b), 31(1), (2) and (3), 32(1) and (2), and 33(1)
and (2).

2. In the first paragraph, Articles 30, 31, 32 and 33 will be considered in conjunction
with the provisions declared to apply equally in these Articles.

3. The fine will be imposed on political parties, ancillary institutions, associations, as
referred to in Article 31, or on candidates, as referred to in Article 32.

4. Fines for acts or omissions in violation of one of these Article paragraphs or parts
of them, as referred to in the first paragraph, will amount to at most € 25,000.

5. Administrative fines for acts or omissions by associations, as referred to in Article
31, will not be imposed if perpetrated before the date of registration of the appellation,
as referred to in Article 31.

6. Administrative fines for acts or omissions, as referred to in the first paragraph, by
candidates, as referred to in Article 32, will not be imposed if perpetrated before the
date of nomination of the candidate to the elections, as referred to in Article 32.

7. Further rules can be set in respect of the amount of the fines, to be imposed by order
in council.

8. The amount of the fine will accrue to the State.

9. If a political party receives subsidy, Our Minister can set off the fine imposed against
the subsidy.

10. If a political party pays an amount to an ancillary institution pursuant to Article 11,
Our Minister will be authorised to set off a fine imposed on the ancillary institution with
the subsidy the party receives for the benefit of said ancillary institution.

Article 38

If Our Minister, in the exercise of his duties pursuant to this Act, encounters possibly
criminal acts, he will inform the Public Prosecutor thereof-

Article 39

1. If a political party, pursuant to Article 137(c), (d), (e), (f) or (g), or to Article 429
quarter of the Dutch Criminal Code, has been ordered to pay a fine, eligibility for
subsidy will lapse by operation of law for a period that commences on the date on which
the conviction became final. This period will be:

a. a year, in the event of a fine of less than € 1,125,
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b. two years, in the event of a fine of € 1,125 or more, but less than € 2,250;
c. three years, in the event of a fine of € 2,250 or more, but less than € 3,375, and
d. four years, in the event of a fine of € 3,375 or more.

2. If a political party has been convicted in respect of a terrorist crime, as referred to
in Article 83 of the Dutch Criminal Code, eligibility for subsidy will lapse by operation
of law for a period of four years, which period will commence on the day on which the
conviction became final.

3. If an association, on the day on which the conviction as referred to in the first or
second paragraph becomes final, is not eligible for subsidy, and this association, within
a period of two years after this day, does qualify, as a political party, for subsidy,
eligibility for subsidy will lapse by operation of law effective from the day on which the
party becomes eligible for subsidy for the period referred to in the first or second
paragraph.

In article 29 of the Political Parties (Financing) Act?*, the following is laid down for the financing
of politicians:

« Ifa candidate placed on a candidates list of a political party that participates in an election to
the Dutch House of Representatives has received donations from a sponsor in a single calendar year
that total € 4,500 or more, between the twenty-first and fortieth day before the voting date for this
election, that party must issue to Our Minister an overview of these contributions including the
details as intended in article 21.1. Article 23 shall apply mutatis mutandis to contributions to a
candidate.

» 2 The overview will list the amounts received in the period starting on 1 January of the second
calendar year prior to the year in which the voting takes place, and which ends on the twenty-first
day before the day of the voting.

Aside from the possibility for a candidate to run as part of a political party or group, a candidate
can also take part as an individual. This derives directly from article 4 of the Dutch constitution.
This candidate can register as a political group, or can choose to not register and participate in the
election with just a list number.

The existing threshold of € 1000,- only sees to a one-time, individual donation. The anonymous
character of these donations makes it impossible to verify if the same person - whether or not
surpassing the threshold by doing so - has made multiple donations.

There exists no legal provision for candidates to report on expenditures.

Before handing in the reports, the political parties are obligated to have their financial reports
checked by an accountant (art. 25 (2) Wipp). The accountant then has to give out written approval
(art. 25 (1d, 3) Wipp). After the parties have handed in their reports, the Ministry of the Interior
checks if all formalities have been complied with, and hands the documents to the Committee of
Financial supervision. They check the content of the documents for irregularities and write up a
report with advice to the Minister (art. 35 (3, 4). Finally, the Minister sends this report with her
reaction to Parliament.

24 https://wetten.overheid.n/BWBR0033004/2019-02-23#Paragraaf3_Artikel21
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(b) Observations on the implementation of the article

Candidates for the House of Representatives must report donations exceeding 4,500 euros
per donor in a single calendar year (art. 29 of the Political Parties (Financing) Act), but there
is no reporting obligation with regard to expenditure. Candidates to other elected positions
are not subject to specific reporting requirements in relation to donations. There is no limit
on donations from natural or legal persons, no ban on anonymous donations and only
individual anonymous donations of more than 1,000 euros must be reported (art. 21 (1) of
the Political Parties (Financing) Act). At the time of the country visit, a bill prohibiting
foreign donations was being drafted. There is no electoral oversight institution.

The reviewing experts therefore recommended that the Netherlands consider
establishing a comprehensive framework on the funding of candidatures for elected
public office beyond candidates for the House of Representatives, establishing a
reporting obligation with regard to expenditure, establishing a limit on donations from
natural or legal persons, banning anonymous donations, establishing an electoral
oversight body and enacting the bill prohibiting foreign donations (art. 7, para. 3).

Paragraph 4 of article 7

4. Each State Party shall, in accordance with the fundamental principles of its domestic law,
endeavour to adopt, maintain and strengthen systems that promote transparency and prevent
conflicts of interest.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

For systems that promote transparency: see article 10.
For prevention of conflicts of interest: see article 8.

All government employers (such as central government, municipalities, provinces and other legal
entities governed by public law) are obliged by virtue of Article 4 of the Civil Service Act 2017 to
pursue an integrity policy that is aimed at promoting good official behavior, to adopt a code of
conduct for good official behaviour and to publish an annual account of their integrity policy.

The responsibility for policy and implementation is decentralized within the Netherlands. As a
result, each government organization is responsible for its own integrity policy and it’s practical
implementation.

The Central Government Code of Conduct for Integrity (GIR) applies to the central government.
The GIR provides civil servants with a framework for acting with integrity and contains information
on important elements such as gifts and invitations, (private) use of government resources, financial
interests, ancillary activities, switching to other work, dealing with lobbyists, purchasing, hiring
and tendering, involvement in independent research and dealing with information, vulnerable
functions and private relationships.

Responsibility for acting with integrity lies with the civil servant. If there is a risk of a conflict of
interest, the officer must report this to the manager. Together they discuss how the conflict of
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interest can be avoided. Ancillary activities and financial interests that are harmful to the public
service are prohibited by law.

The Civil Servants Act 2017
Article 4

1. Public sector employers shall pursue an integrity policy aimed at the promotion of appropriate
official conduct that focuses on the promotion of integrity awareness and the prevention of abuse
of powers, conflicts of interest and discrimination as a minimum.

2. Public sector employers shall embed the integrity policy in the human resources policy by
ensuring, as a minimum, that the topic of integrity is raised during performance reviews and in work
meetings and that training and education is offered on the topic of integrity.

3. Public sector employers shall put in place a code of conduct for public servants.

4. Public sector employers shall publish an annual statement rendering account for the
implementation of this Section.

Article 6

1. The civil servant is obliged to fulfil the obligations imposed on him by or pursuant to law and
arising from his position and to otherwise conduct himself as befits a good civil servant.

2. Failure to comply with the first paragraph shall, for the purposes of the Civil Code, constitute a
failure to fulfil the obligations imposed on the civil servant by the employment contract.

Article 8
1. The official is not allowed to:

a.to perform secondary activities that would not reasonably ensure the proper performance of the
duties or the proper functioning of the public service, insofar as this is related to the performance
of his duties;

b.to participate directly or indirectly in contracts and deliveries for public services, unless the
government employer with whom he has an employment contract has given permission to do so;

c.to have financial interests, to own securities or to conduct securities transactions as a result of
which the proper performance of his duties or the proper functioning of the public service, insofar
as this is related to the performance of his duties, would not reasonably be assured;

d.to possess or acquire financial interests which have been designated by the government employer
with whom he has an employment contract pursuant to Article 5, paragraph 1, section d ;

e.to accept or solicit gifts, compensation, rewards and promises from a third party without the
permission of the government employer, if the civil servant has relations with this third party as a
civil servant.

2. The civil servant is obliged to the government employer with whom he has an employment
contract:

a.to report any secondary activities that he performs or intends to perform, which may affect the
interests of the service insofar as they are related to the performance of his duties;

b. if he has been designated within the meaning of Article 5, paragraph 1, subparagraph d , to report
his financial interests as well as the ownership of and transactions in securities that may affect the
interests of the public service insofar as these are related to the performance of his duties and to
provide further information in this regard upon request.
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3. Rules regarding the application of the first and second paragraphs may be established by general
administrative measure.

Code of Conduct for Integrity in the Central Public Administration 2016
4.1 Conflict of interests
4.1.1 Gifts, services and other benefits

Sometimes a business contact wants to offer you something, or you can make use of certain benefits
through your work. This can be a physical gift, a service or a benefit such as a savings or discount
scheme (such as air miles or frequent flyer points accumulated during official trips). Integrity risks
are attached to this. One such risk is that of influence and conflicts of interest. The key point in this
regard is that you must guarantee your independence as a civil servant. You must also be seen to
prevent the appearance of influence. Do not just accept a gift.

- do not accept any gifts with a value of more than €50;
- do not accept any gifts from third parties at your home address;

- from the perspective of reliability and carefulness, do not use benefits acquired through work,
such as savings points, for private purposes.

Discuss the matter

It will not always be immediately clear whether you may accept and keep a gift. Your supervisor
will then consider with you what should be done. In some cases, there will be no problem. However,
the conclusion can also be that you should politely refuse or return the offer or gift; or that you
should accept it, but not keep it for yourself and make it available for general use or for a good
cause. You will need to take applicable practices and manners into account, especially with regard
to foreign contacts, as it could be impolite to refuse a gift. In that case, you should accept and then
discuss with your supervisor what to do next. Deal openly with this in each case and discuss
dilemmas with both your supervisor and colleagues. Openness and transparency not only help to
identify temptations and weigh things up properly, but also to strengthen trust in each other.

4.1.2 Invitations, commercial activities and sponsorship

Networking can be part of your duties. You might receive invitations from external parties. It is
best to accept these, provided that you act sensibly and keep the circumstances in mind. The
acceptance of invitations must be functional, moderate and efficient. The reciprocity of invitations
is also an aspect to take into consideration

[...].
4.1.3 Financial interests and trade on the stock market

You may have financial interests in one or more companies, trade on the stock market, or intend to
do so. This can give rise to risks, for example with regard to conflicts of interest or prior knowledge
of price-sensitive information. Your employer is responsible for designating positions that pose an
additional risk in this regard.

[...].

Regulations on the Monitoring and Enforcement of the Code of Conduct for Members of the
House of Representatives of the States-General

Article 4. Annual report
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1. In February of each year, the Committee shall send the Presidium its annual report on the previous
year.

2. In its annual report, the Committee may make recommendations for amendment or clarification
of the Code of Conduct.

3. The Presidium shall publish the annual report.
Article 5. Archive and access

1. Every six years, the Committee shall transmit to the Court the documents that it has requested
and any other documents it considers important. It may specify, with reasons, that documents may
not be published and that they may only be made available for inspection by members of the College
for a period of ten years.

2. The Committee shall not disclose any information.
Article 6. Complaints
1. Anyone may lodge a complaint regarding a breach of the Code of Conduct.

2. A complaint must be submitted in writing and must at least state the name and postal address of
the complainant, the name of the Member of Parliament concerned by the complaint and the facts
that led to the complaint being made.

3. The Committee may decide not to deal with a complaint if it considers it manifestly unfounded,
if the requirements referred to in the second paragraph have not been met, or if the same complaint
has been made by several complainants. The complainant will be informed of this.

4. The Committee will not consider a complaint that concerns a possible violation for which the
Rules of Procedure provide for supervision in another manner.

5. A complaint about a possible criminal offence, not being an official offence, will not be
considered by the Committee. After consultation with the complainant, the complaint can be
forwarded to the Public Prosecution Service.

Article 7. Complaint management (klachtathandeling)

1. The Committee shall inform a Member of Parliament when a complaint about him or her is being
considered.

2. The Committee requests information from the Member of Parliament. The Member of Parliament
will cooperate with this request.

3. The Committee may decide, after assessing the information received and other facts and
circumstances it considers relevant, that the complaint should not be further investigated. The
Member of Parliament and the complainant are informed of this. The Committee may make a
recommendation to the Member of Parliament.

Article 8. Complaint investigation

1. After receiving the information referred to in Article 7, second paragraph, and after assessing
other facts and circumstances which it considers relevant, the Committee may decide to investigate
the complaint.

2. If the complaint concerns a matter on which the Advisor has previously advised the Member of
Parliament concerned and this advice has been followed, the Committee can only decide to initiate
an investigation, giving reasons.

3. If the Committee decides to initiate an investigation, the Advisor will no longer issue advice to
the Member of Parliament concerned on the same issue.
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4. The Member of Parliament must cooperate as required by the Committee in the context of its
investigation.

5. The Committee prepares a draft report of its findings and offers the Member of Parliament the
opportunity to be heard within four weeks. The opinion of the Member of Parliament will be
included in the report. In its report, the Committee may make a recommendation to the Member of
Parliament.

6. If the Committee establishes a breach of the Code of Conduct, the report may contain a
recommendation for sanctions.

Article 9. Report

1. The Committee shall send the report to the Presidium and to the Member of Parliament
concerned. When sending the report, the Committee may decide to keep parts of it confidential for
important reasons.

2. The Presidium will publish the report no later than four weeks after its submission, insofar as the
Board has determined that it can be made public.

Article 10 Possibility of appeal

1. The MP to which the report referred to in section 9 relates may lodge an appeal with the House
within two weeks of receiving the report. In that event the Presidium shall not make the report
public.

2. Upon nomination by the Presidium, the House shall institute a temporary board of appeal. Section
2 shall apply mutatis mutandis.

3. The task of the temporary board of appeal is to assess, with due consideration for the report and
the relevant facts and circumstances, whether the Board was able to reach its opinion in a reasonable
manner.

4. The temporary board of appeal shall send its written opinion to the Presidium and to the MP in
question. Once it has sent its opinion the temporary board shall be dissolved.

5. The Presidium shall make the opinion public together with the report without delay.
Article 11. Possible sanctions

The following sanctions may be imposed in the event of a breach of the Code of Conduct: a. an
instruction, which is understood to mean a measure that obliges a Member of Parliament to rectify
a breach of the Code of Conduct; b. a reprimand, which is understood to mean a public letter from
the Presidium to a Member of Parliament disapproving of the act that led to a breach; c. a
suspension, which is understood to mean the exclusion of a Member of Parliament for a maximum
period of one month from participating in plenary sittings, except for votes, committee meetings or
any other activities held by or on behalf of the Chamber.

From a letter by the Presidium of the House of Representatives to its members:>

In accordance with the recommendations of the working group, Members of Parliament can
approach the independent advisor for confidential, written advice on the interpretation and
application of the rules in the field of integrity. The Member of Parliament concerned may make
the advice public, if he or she so wishes. Each year, the adviser will draw up an anonymous annual
report, which will be sent to the Presidium and subsequently published. In the annual report, the
adviser may also make recommendations for the improvement or clarification of the integrity rules.

25 brief_van_het_presidium_inzake_benoeming_onafhankelijk_adviseur_integriteit.pdf, d.d. November 28% 2019.
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The Code of Conduct of the Senate can be found in English here.
Relevant laws and provisions:
Article 10. Compliance with the Code of Conduct of the Senate:

1. The Internal Committee oversees compliance with this Code of Conduct and rules on its
interpretation.

2. At the request of one or more members of the Senate or on its own initiative, the Internal
Committee may assess whether a member of the Senate has complied with articles 1 to 6 in a
specific case. The Internal Committee may make recommendations in this regard.

3. The Internal Committee will make no ruling until it has given the member or members concerned
the opportunity to be heard.

4. If the member or members concerned do not agree with the ruling of the Internal Committee,
they may apply within two weeks, through the intermediary of the Committee of Senior Members,
for a decision on the matter by the Senate. The Senate either upholds or dismisses the ruling of the
Internal Committee. No deliberations are held on the ruling.

5. Once the ruling of the Internal Committee has become final, it will be made public.

6. If the assessment referred to in paragraph 2 concerns a member of the Internal Committee itself,
this member will be replaced by the member who has the longest record of service in the Senate; if
two or more members have the same length of service, the eldest in age will take precedence.

Explanatory notes on article 10, Code of Conduct of the Senate:

As already noted in the explanatory notes on article 1, members of the Senate should ideally do
right even when no one is watching. Nonetheless, some form of supervision of compliance with
this Code of Conduct is desirable. First of all, members may be expected to be amenable to being
called to account for their actions by their fellow members, even if they are from other
parliamentary parties within the Senate. In this way, integrity issues related to compliance with this
Code of Conduct can in many cases be resolved within or among the parliamentary parties. This
was also the view of the Temporary GRECO Report Committee in 2014.6 Second, it is only right
that a body should be designated with formal task of supervision. That role is entrusted to the
Internal Committee. The Internal Committee consists of the President and the two Vice Presidents
of the Senate (article 14 of the Rules of Procedure). As it is responsible for safeguarding the interests
and reputation of the Senate as an institution, it is a suitable body for monitoring compliance with
this Code of Conduct. Members may ask the Internal Committee for a ruling on their actions or
those of other members as regards compliance with the rules and principles set out in articles 1 to
6 of this Code of Conduct, i.e. the general provision and the provisions on dealing with interests,
dealing with third parties, travel, gifts and disclosure of positions besides membership of the Senate
and other relevant interests. Generally, members who have in some way attracted negative publicity
will themselves ask for a ruling. The chair of the parliamentary party to which such a member
belongs may also do this. Where appropriate, the Internal Committee may, on its own initiative,
give a ruling if it judges this to be necessary in the interests of the Senate and its reputation. The
Internal Committee may, if desired, consult external experts on such matters. Paragraph 2 of article
10 does not preclude a member from asking the Internal Committee, in the interests of the Senate,
to assess whether a member of another parliamentary party has complied with this Code of Conduct.
In such a case, it is reasonable to expect the member making the request to have first raised such
concerns with the member of the other parliamentary party personally. The latter is, of course,
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immediately informed if a request for a ruling is made. The Internal Committee will make no ruling
until it has given the member or members concerned the opportunity to be heard. It may issue
recommendations with its ruling. The decision to have the Internal Committee make
recommendations rather than impose sanctions was made deliberately. Formal sanctions such as
full or partial suspensions or disqualification from membership of the Senate are incompatible with
the free mandate of the members, as enshrined in the Constitution. Moreover, the main purpose of
a ruling by the Internal Committee is to gain more clarity about the interpretation of the provisions
of this Code of Conduct, which must necessarily use open standards on certain points. Making
recommendations is better suited to this objective than imposing sanctions, which also, by the way,
entail the risk of politicisation. A recommendation does not have to be limited to the member or
members concerned; the Internal Committee may also find that the Code of Conduct is unclear or
has gaps in some respects and recommend that the Senate remedy these problems. Paragraph 4
enables the member or members concerned to request a decision from the Senate within two weeks
on the ruling of the Internal Committee. This is done through the intermediary of the Committee of
Senior Members, where it is still possible for the case to be resolved amicably. If the matter is
nevertheless submitted to the Senate, it merely carries out a marginal review of the ruling. The
Senate does not therefore deliberate; it simply upholds or overturns the ruling. The ruling of the
Internal Committee may be overturned only it is manifestly unreasonable. When the actions of a
member of the Senate attract negative publicity, it is important to clarify whether or not the member
concerned has complied with this Code of Conduct. It follows that it is also important for the ruling
of the Internal Committee on this matter to be made public. That is done pursuant to paragraph 5
once the ruling has become final, that is once the two-week appeal period has passed unused or
after the Senate has reached its decision as referred to in paragraph 4; until then no communications
are made about the ruling. The purpose of publication is to make clear not only to those directly
concerned but also to the press and public whether there has been non-compliance with the Code
of Conduct. The rulings of the Internal Committee can be publicised by posting them on the Senate's
website. It is advisable to create a specific page on which all rulings can be easily consulted.
Paragraph 6 contains a provision for cases where the assessment of whether there has been
compliance with this Code of Conduct concerns a member of the Internal Committee itself. Such a
member may not then participate in the assessment and must be replaced. Replacement takes place
on the basis of length of service and thereafter possibly on the basis of seniority.

Article 12. Code of Conduct of the Senate. Confidential counsellor

1. The Senate must appoint an independent confidential counsellor, on the recommendation of the
Internal Committee, to advise members and parliamentary parties on the interpretation of this Code
of Conduct and on what action should be taken in specific situations. The appointment is for a term
of four years, after which the confidential counsellor is immediately eligible for reappointment.

2. The confidential counsellor may not be a member of the Senate or work in the Secretariat.

3. All parties involved must observe secrecy with regard to the talks with the confidential
counsellor.

4. The confidential counsellor must report annually, on a confidential basis, to the Internal
Committee on the extent to which his services are used.

5. The Internal Committee must make arrangements with the confidential counsellor about
appropriate remuneration.
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Concerning the House of Representatives:

The regulation of supervision and enforcement®® (Voorstel van het Presidium voor een regeling
toezicht en handhaving gedragscode leden van de Tweede Kamer der Staten-Generaal) provides
regulation for compliance and is, together with the Code of Conduct, the main conflict of interest
management system in place for the House of Representatives.

Members of the House may contact the special advisor on integrity with questions about the Code
of Conduct..

Relevant laws and provisions:

The regulation of supervision and enforcement Code of Conduct House of Representatives
(Voorstel van het Presidium voor een regeling toezicht en handhaving gedragscode leden van de
Tweede Kamer der Staten-Generaal):

Article 4. Annual report
1. In February of each year, the Committee shall send the Presidium its annual report on the previous
year.

2. In its annual report, the Committee may make recommendations for amendment or clarification
of the Code of Conduct.

3. The Presidium shall publish the annual report.

Article 5. Archive and access

1. Every six years, the Committee shall transmit to the Court the documents that it has requested
and any other documents it considers important. It may specify, with reasons, that documents may
not be published and that they may only be made available for inspection by members of the College
for a period of ten years.

2. The Committee shall not disclose any information.

Artikel 6. Complaints
1. Anyone may lodge a complaint regarding a breach of the Code of Conduct.

2. A complaint must be submitted in writing and must at least state the name and postal address of
the complainant, the name of the Member of Parliament concerned by the complaint and the facts
that led to the complaint being made.

3. The Committee may decide not to deal with a complaint if it considers it manifestly unfounded,
if the requirements referred to in the second paragraph have not been met, or if the same complaint
has been made by several complainants. The complainant will be informed of this.

4. The Committee will not consider a complaint that concerns a possible violation for which the
Rules of Procedure provide for supervision in another manner.

5. A complaint about a possible criminal offence, not being an official offence, will not be
considered by the Committee. After consultation with the complainant, the complaint can be
forwarded to the Public Prosecution Service.

26 https://www.tweedekamer.nl/kamerstukken/detail?id=2020Z10983&did=2020D23757
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Article 7. Complaint management (klachtathandeling)
1. The Committee shall inform a Member of Parliament when a complaint about him or her is being
considered.

2. The Committee requests information from the Member of Parliament. The Member of Parliament
will cooperate with this request.

3. The Committee may decide, after assessing the information received and other facts and
circumstances it considers relevant, that the complaint should not be further investigated. The
Member of Parliament and the complainant are informed of this. The Committee may make a
recommendation to the Member of Parliament.

Article 8. Complaint investigation

1. After receiving the information referred to in Article 7, second paragraph, and after assessing
other facts and circumstances which it considers relevant, the Committee may decide to investigate
the complaint.

2. If the complaint concerns a matter on which the Advisor has previously advised the Member of
Parliament concerned and this advice has been followed, the Committee can only decide to initiate
an investigation, giving reasons.

3. If the Committee decides to initiate an investigation, the Advisor will no longer issue advice to
the Member of Parliament concerned on the same issue.

4. The Member of Parliament must cooperate as required by the Committee in the context of its
investigation.

5. The Committee prepares a draft report of its findings and offers the Member of Parliament the
opportunity to be heard within four weeks. The opinion of the Member of Parliament will be
included in the report. In its report, the Committee may make a recommendation to the Member of
Parliament.

6. If the Committee establishes a breach of the Code of Conduct, the report may contain a
recommendation for sanctions.

Article 9. Report

1. The Committee shall send the report to the Presidium and to the Member of Parliament
concerned. When sending the report, the Committee may decide to keep parts of it confidential for
important reasons.

2. The Presidium will publish the report no later than four weeks after its submission, insofar as the
Board has determined that it can be made public.

Article 11. Possible sanctions

The following sanctions may be imposed in the event of a breach of the Code of Conduct: a. an
instruction, which is understood to mean a measure that obliges a Member of Parliament to rectify
a breach of the Code of Conduct; b. a reprimand, which is understood to mean a public letter from
the Presidium to a Member of Parliament disapproving of the act that led to a breach; c. a
suspension, which is understood to mean the exclusion of a Member of Parliament for a maximum
period of one month from participating in plenary sittings, except for votes, committee meetings or
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any other activities held by or on behalf of the Chamber.

From the webpage on the integrity advisor of the House of Representatives®’:

In accordance with the recommendations of the working group, Members of Parliament can
approach the independent advisor for confidential, written advice on the interpretation and
application of the rules in the field of integrity. The Member of Parliament concerned may make
the advice public, if he or she so wishes. Each year, the adviser will draw up an anonymous annual
report, which will be sent to the Presidium and subsequently published. In the annual report, the
adviser may also make recommendations for the improvement or clarification of the integrity rules.

The Senate:

The main Confict of Management system of the Senate is the Code of Conduct of the Senate which
can be found in English here, and the Rules of Procedure.

Relevant laws and provisions:

Article 10. Compliance with the Code of Conduct of the Senate:

1. The Internal Committee oversees compliance with this Code of Conduct and rules on its
interpretation.

2. At the request of one or more members of the Senate or on its own initiative, the Internal
Committee may assess whether a member of the Senate has complied with articles 1 to 6 in a
specific case. The Internal Committee may make recommendations in this regard.

3. The Internal Committee will make no ruling until it has given the member or members concerned
the opportunity to be heard.

4. If the member or members concerned do not agree with the ruling of the Internal Committee,
they may apply within two weeks, through the intermediary of the Committee of Senior Members,
for a decision on the matter by the Senate. The Senate either upholds or dismisses the ruling of the
Internal Committee. No deliberations are held on the ruling.

5. Once the ruling of the Internal Committee has become final, it will be made public.

6. If the assessment referred to in paragraph 2 concerns a member of the Internal Committee itself,
this member will be replaced by the member who has the longest record of service in the Senate; if
two or more members have the same length of service, the eldest in age will take precedence.

Explanatory notes on article 10, Code of Conduct of the Senate:

As already noted in the explanatory notes on article 1, members of the Senate should ideally do
right even when no one is watching. Nonetheless, some form of supervision of compliance with
this Code of Conduct is desirable. First of all, members may be expected to be amenable to being
called to account for their actions by their fellow members, even if they are from other
parliamentary parties within the Senate. In this way, integrity issues related to compliance with this
Code of Conduct can in many cases be resolved within or among the parliamentary parties. This
was also the view of the Temporary GRECO Report Committee in 2014.6 Second, it is only right
that a body should be designated with formal task of supervision. That role is entrusted to the
Internal Committee. The Internal Committee consists of the President and the two Vice Presidents
of the Senate (article 14 of the Rules of Procedure). As it is responsible for safeguarding the interests
and reputation of the Senate as an institution, it is a suitable body for monitoring compliance with
this Code of Conduct. Members may ask the Internal Committee for a ruling on their actions or

27 https://www.tweedekamer.nl/nieuws/kamernieuws/tweede-kamer-benoemt-adviseur-integriteit-voor-kamerleden
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those of other members as regards compliance with the rules and principles set out in articles 1 to
6 of this Code of Conduct, i.e. the general provision and the provisions on dealing with interests,
dealing with third parties, travel, gifts and disclosure of positions besides membership of the Senate
and other relevant interests. Generally, members who have in some way attracted negative publicity
will themselves ask for a ruling. The chair of the parliamentary party to which such a member
belongs may also do this. Where appropriate, the Internal Committee may, on its own initiative,
give a ruling if it judges this to be necessary in the interests of the Senate and its reputation. The
Internal Committee may, if desired, consult external experts on such matters. Paragraph 2 of article
10 does not preclude a member from asking the Internal Committee, in the interests of the Senate,
to assess whether a member of another parliamentary party has complied with this Code of Conduct.
In such a case, it is reasonable to expect the member making the request to have first raised such
concerns with the member of the other parliamentary party personally. The latter is, of course,
immediately informed if a request for a ruling is made. The Internal Committee will make no ruling
until it has given the member or members concerned the opportunity to be heard. It may issue
recommendations with its ruling. The decision to have the Internal Committee make
recommendations rather than impose sanctions was made deliberately. Formal sanctions such as
full or partial suspensions or disqualification from membership of the Senate are incompatible with
the free mandate of the members, as enshrined in the Constitution. Moreover, the main purpose of
a ruling by the Internal Committee is to gain more clarity about the interpretation of the provisions
of this Code of Conduct, which must necessarily use open standards on certain points. Making
recommendations is better suited to this objective than imposing sanctions, which also, by the way,
entail the risk of politicisation. A recommendation does not have to be limited to the member or
members concerned; the Internal Committee may also find that the Code of Conduct is unclear or
has gaps in some respects and recommend that the Senate remedy these problems. Paragraph 4
enables the member or members concerned to request a decision from the Senate within two weeks
on the ruling of the Internal Committee. This is done through the intermediary of the Committee of
Senior Members, where it is still possible for the case to be resolved amicably. If the matter is
nevertheless submitted to the Senate, it merely carries out a marginal review of the ruling. The
Senate does not therefore deliberate; it simply upholds or overturns the ruling. The ruling of the
Internal Committee may be overturned only it is manifestly unreasonable. When the actions of a
member of the Senate attract negative publicity, it is important to clarify whether or not the member
concerned has complied with this Code of Conduct. It follows that it is also important for the ruling
of the Internal Committee on this matter to be made public. That is done pursuant to paragraph 5
once the ruling has become final, that is once the two-week appeal period has passed unused or
after the Senate has reached its decision as referred to in paragraph 4; until then no communications
are made about the ruling. The purpose of publication is to make clear not only to those directly
concerned but also to the press and public whether there has been non-compliance with the Code
of Conduct. The rulings of the Internal Committee can be publicised by posting them on the Senate's
website. It is advisable to create a specific page on which all rulings can be easily consulted.
Paragraph 6 contains a provision for cases where the assessment of whether there has been
compliance with this Code of Conduct concerns a member of the Internal Committee itself. Such a
member may not then participate in the assessment and must be replaced. Replacement takes place
on the basis of length of service and thereafter possibly on the basis of seniority.

Article 12. Code of Conduct of the Senate. Confidential counsellor

1. The Senate must appoint an independent confidential counsellor, on the recommendation of the
Internal Committee, to advise members and parliamentary parties on the interpretation of this Code
of Conduct and on what action should be taken in specific situations. The appointment is for a term
of four years, after which the confidential counsellor is immediately eligible for reappointment.
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2. The confidential counsellor may not be a member of the Senate or work in the Secretariat.

3. All parties involved must observe secrecy with regard to the talks with the confidential
counsellor.

4. The confidential counsellor must report annually, on a confidential basis, to the Internal
Committee on the extent to which his services are used.

5. The Internal Committee must make arrangements with the confidential counsellor about
appropriate remuneration.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

None.
(b) Observations on the implementation of the article

Government entities promote integrity, honesty and responsibility through basic integrity standards
and the establishment of guidelines (art. 4 of the Civil Servants Act). The Code of Conduct for
Integrity in the Central Public Administration provides civil servants in the central public
administration with a framework for managing conflicts of interest (section 4.1). The Code is not
enforceable and does not establish disciplinary sanctions. Violations of integrity rules may be
sanctioned under labour law (art. 6 of the Civil Servants Act and the Collective Labour Agreement).
Departments may draw up further organization-specific rules. The House of Representatives
and the Senate have their own codes of conduct that establish disciplinary measures in case
of violations (arts. 5, 10 and 11 of the respective codes).

Gifts, including benefits, cannot be accepted without the permission of a superior (art. §,
para. 1 (e), of the Civil Servants Act).

Secondary professional activities must be reported, and ancillary activities and financial
interests that may hamper the functioning of the public administration are prohibited (art. 8
of the Civil Servants Act). However, there is no mechanism for verifying adherence to these
rules.

The reviewing experts therefore recommended that the Netherlands strengthen systems
to prevent conflicts of interest and endeavour to extend the obligation to report interests
to include assets, and include the interests and assets of close family members; consider
establishing a monitoring, verification and sanctions mechanism to ensure compliance
with reporting obligations; and consider permitting its competent authorities to share
such information with foreign competent authorities (art. 7, para. 4, art. 8, para. 5, and
art. 52, para. 5).

Article 8. Codes of conduct for public officials

Paragraph 1 of article 8

1. In order to fight corruption, each State Party shall promote, inter alia, integrity, honesty and
responsibility among its public officials, in accordance with the fundamental principles of its legal
system.
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(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

Government employers bear primary responsibility for pursuing a sound and consistent integrity
policy. These government employers are mandated to do so under the Civil Servants Act. The Civil
Servants Act (predating January 2020) includes the following provisions®® in respect of integrity
policy for government employers:

Section 125ter

The competent authority and civil servants are obliged to act in a manner as befits a
good employer and good civil servants.

Section 125quater

The competent authority of civil servants that have been appointed by or on behalf of
the government, the provinces, the municipalities or the water authorities:

a. will pursue an integrity policy which is aimed at promoting proper conduct as befits
civil servants, and which in any case focuses on improving awareness of integrity as
well as preventing misuse of powers, conflicts of interest and discrimination;

b. will ensure that the integrity policy is a fixed component of human resources policy,
in any case by addressing integrity during appraisal interviews and work consultations
as well as by providing training and education in the field of professional integrity;

c. will ensure the creation of a Code of Conduct with regard to proper conduct as befits
civil servants;

d. will determine the method of annual accountability and reporting on the integrity
policy in place as well as on compliance with the Code of Conduct, in accordance with
the Lower House of Parliament or the Provincial Council, the executive board or
general management.

Section 125quinquies

1. To the extent that these matters are not governed by or under the law, guidelines will
be established for civil servants who have been appointed by or on behalf of the
government, by or under a General Administrative Order concerning:

a. the oath of office or pledge that civil servants are required to affirm upon
appointment;

b. the reporting and registration of ancillary activities that may affect the interests of the
agency, to the extent that they are related to job performance;

c. the disclosure of ancillary activities, registered pursuant to part b, of civil servants
appointed to a position for which the disclosure of such ancillary activities is crucial to
protecting the integrity of the public service;

d. the prohibition of ancillary activities as a result of which the effective execution of
the position or the proper functioning of the public services would not reasonably be
guaranteed, to the extent that they are related to job performance;

28 Civil Servants Act, Sections 125b, 125¢ and 125d
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e. the disclosure of financial interests relating to the possession of and transactions in
securities respectively that may affect the interests of the public service, to the extent
that they are related to the duties of the position, for civil servants appointed to a
position that specifically entails the risk of a financial conflict of interest or the risk of
the improper use of price-sensitive information;

f. a procedure to handle civil servants’ suspicions of abuses within the organisation at
which they work.

2. The competent authority of the provinces, municipalities and water authorities will
establish guidelines on the subjects referred to in Paragraph 1 under the same terms for
the civil servants appointed by or on behalf of these bodies. Civil servants appointed by
or on behalf of a water authority are defined as those persons that have been appointed
to be employed by the authority designated for such a purpose by the regulations of that
institution.

3. As a result thereof, civil servants who act in good faith and duly report a suspicion
of wrongdoing as referred to in Section 1(1) of the Whistleblowers Authority Act®’
shall experience no adverse effects with regard to their legal position during and after
the processing of the report by the competent body or the competent authority.

The oath of office or pledge

All civil servants, public administrators and elected representatives must abide by rules of conduct.
Civil servants who take the oath of office or pledge swear or promise to abide by these rules. By
taking the oath of office or pledge, civil servants, public administrators or elected representatives
swear:

» that they will be loyal to the King and respect the Constitution as well as all other laws of our
nation;

» that they neither directly nor indirectly in any form whatsoever have provided false information
to obtain the office;

» that they have not made gifts or promises to third parties in order to obtain the office, nor shall
do so;

» that they have not accepted gifts from third parties to obtain this office, nor that they have made
promises to third parties or shall do so;

» that they shall execute their duties faithfully and scrupulously, and that any confidential matters
which are brought to their attention by virtue of their position or of which the confidential nature
should be clearly recognised shall be kept secret from persons other than those whom they are
required to inform as part of their professional responsibilities;

» that they shall conduct themselves as befits a good civil servant, and be diligent, incorruptible
and reliable, nor shall their conduct harm the authority of the office.

Basic integrity standards

In addition to the legal standards, the government also has Basic Integrity Standards,*® which must
ensure that civil servants are able to carry out their duties with integrity. All government
organisations are required to comply with these standards. Among other things, the Basic Integrity
Standards stipulate that the organisation:

29 https://wetten.overheid.nl/BWBR0037852/2018-06-13/#Hoofdstuk1 Paragraafl Artikell
3Ohttps://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-
overheidsinstanties/documenten/brochures/2005/09/26/modelaanpak-basisnormen-integriteit
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*  must draft rules on integrity;

* must regularly examine which positions involve working with a significant amount of
confidential information and where any risks lie with regard to fraud;

*  must have its own code of conduct in place;

* must have rules on how to handle confidential informational, such as for the security of
computer equipment;

*  must verify the diplomas or certificates of new staff;

*  must require that new members of staff hold a Certificate of Conduct (Verklaring Omtrent het
Gedrag).

The Basic Integrity Standards also prescribe that civil servants:

*  must take an oath of office or make a pledge;

* must disclose their ancillary activities;

*  may not accept gifts or services with a value exceeding 50 euros.

Code of conduct for public administrators and elected representatives

Among other things, public administrators and elected representatives must abide by the following
rules of conduct:

»  They must take the oath of office or pledge.

*  They must disclose any paid and unpaid ancillary positions.

*  They must handle any confidential information with diligence.

*  They may only claim expenses that they have incurred for their work.

* They may not carry out any paid ancillary activities for the municipality or province.

*  They may not vote on matters that affect the public administrator personally.

Furthermore, Ministers and State Secretaries may not hold any paid or unpaid ancillary positions.

The Integrity Guidelines for Holders of Political Offices (Handreiking integriteit politicke
ambtsdragers) contain more information on integrity policies for public administrators and elected
representatives.

Registration of integrity

All municipalities, provinces and Ministries register any violations of integrity, for which the
Guidelines on Registering Integrity Violations (Handreiking registratie integriteitsschendingen)®!
and the Integrity Violations Registration model form (modelformulier Registratie
integriteitsschendingen) have been established.*?

Code of Conduct for Integrity in the Central Public Administration 2016
4.1 Conflict of interests

4.1.1 Gifts, services and other benefits

3https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-

overheidsinstanties/documenten/brochures/2008/06/27/registratie-integriteitsschendingen-handreiking

2https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-

overheidsinstanties/documenten/formulieren/2008/06/27/modelformulier-registratie-integriteitschendingen
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Sometimes a business contact wants to offer you something, or you can make use of certain benefits
through your work. This can be a physical gift, a service or a benefit such as a savings or discount
scheme (such as air miles or frequent flyer points accumulated during official trips). Integrity risks
are attached to this. One such risk is that of influence and conflicts of interest. The key point in this
regard is that you must guarantee your independence as a civil servant. You must also be seen to
prevent the appearance of influence. Do not just accept a gift.

- do not accept any gifts with a value of more than €50;
- do not accept any gifts from third parties at your home address;

- from the perspective of reliability and carefulness, do not use benefits acquired through work,
such as savings points, for private purposes.

Discuss the matter

It will not always be immediately clear whether you may accept and keep a gift. Your supervisor
will then consider with you what should be done. In some cases, there will be no problem. However,
the conclusion can also be that you should politely refuse or return the offer or gift; or that you
should accept it, but not keep it for yourself and make it available for general use or for a good
cause. You will need to take applicable practices and manners into account, especially with regard
to foreign contacts, as it could be impolite to refuse a gift. In that case, you should accept and then
discuss with your supervisor what to do next. Deal openly with this in each case and discuss
dilemmas with both your supervisor and colleagues. Openness and transparency not only help to
identify temptations and weigh things up properly, but also to strengthen trust in each other.

4.1.2 Invitations, commercial activities and sponsorship

Networking can be part of your duties. You might receive invitations from external parties. It is
best to accept these, provided that you act sensibly and keep the circumstances in mind. The
acceptance of invitations must be functional, moderate and efficient. The reciprocity of invitations
is also an aspect to take into consideration

[...].
4.1.3 Financial interests and trade on the stock market

You may have financial interests in one or more companies, trade on the stock market, or intend to
do so. This can give rise to risks, for example with regard to conflicts of interest or prior knowledge
of price-sensitive information. Your employer is responsible for designating positions that pose an
additional risk in this regard.

[...].

Regulations on the Monitoring and Enforcement of the Code of Conduct for Members of the
House of Representatives of the States-General

Article 4. Annual report

1. In February of each year, the Committee shall send the Presidium its annual report on the previous
year.

2. In its annual report, the Committee may make recommendations for amendment or clarification
of the Code of Conduct.

3. The Presidium shall publish the annual report.

Article 5. Archive and access
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1. Every six years, the Committee shall transmit to the Court the documents that it has requested
and any other documents it considers important. It may specify, with reasons, that documents may
not be published and that they may only be made available for inspection by members of the College
for a period of ten years.

2. The Committee shall not disclose any information.
Article 10 Possibility of appeal

1. The MP to which the report referred to in section 9 relates may lodge an appeal with the House
within two weeks of receiving the report. In that event the Presidium shall not make the report
public.

2. Upon nomination by the Presidium, the House shall institute a temporary board of appeal. Section
2 shall apply mutatis mutandis.

3. The task of the temporary board of appeal is to assess, with due consideration for the report and
the relevant facts and circumstances, whether the Board was able to reach its opinion in a reasonable
manner.

4. The temporary board of appeal shall send its written opinion to the Presidium and to the MP in
question. Once it has sent its opinion the temporary board shall be dissolved.

5. The Presidium shall make the opinion public together with the report without delay.
Article 11. Possible sanctions

The following sanctions may be imposed in the event of a breach of the Code of Conduct: a. an
instruction, which is understood to mean a measure that obliges a Member of Parliament to rectify
a breach of the Code of Conduct; b. a reprimand, which is understood to mean a public letter from
the Presidium to a Member of Parliament disapproving of the act that led to a breach; c. a
suspension, which is understood to mean the exclusion of a Member of Parliament for a maximum
period of one month from participating in plenary sittings, except for votes, committee meetings or
any other activities held by or on behalf of the Chamber.

From the webpage on the integrity advisor of the House of Representatives :

In accordance with the recommendations of the working group, Members of Parliament can
approach the independent advisor for confidential, written advice on the interpretation and
application of the rules in the field of integrity. The Member of Parliament concerned may make
the advice public, if he or she so wishes. Each year, the adviser will draw up an anonymous annual
report, which will be sent to the Presidium and subsequently published. In the annual report, the
adviser may also make recommendations for the improvement or clarification of the integrity rules.

The Code of Conduct of the Senate and the Rules of Procedure. Both documents can be found
in English here.

Relevant laws and provisions:
Article 10. Compliance with the Code of Conduct of the Senate:

1. The Internal Committee oversees compliance with this Code of Conduct and rules on its
interpretation.

2. At the request of one or more members of the Senate or on its own initiative, the Internal
Committee may assess whether a member of the Senate has complied with articles 1 to 6 in a
specific case. The Internal Committee may make recommendations in this regard.
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3. The Internal Committee will make no ruling until it has given the member or members concerned
the opportunity to be heard.

4. If the member or members concerned do not agree with the ruling of the Internal Committee,
they may apply within two weeks, through the intermediary of the Committee of Senior Members,
for a decision on the matter by the Senate. The Senate either upholds or dismisses the ruling of the
Internal Committee. No deliberations are held on the ruling.

5. Once the ruling of the Internal Committee has become final, it will be made public.

6. If the assessment referred to in paragraph 2 concerns a member of the Internal Committee itself,
this member will be replaced by the member who has the longest record of service in the Senate; if
two or more members have the same length of service, the eldest in age will take precedence.

Explanatory notes on article 10, Code of Conduct of the Senate:

As already noted in the explanatory notes on article 1, members of the Senate should ideally do
right even when no one is watching. Nonetheless, some form of supervision of compliance with
this Code of Conduct is desirable. First of all, members may be expected to be amenable to being
called to account for their actions by their fellow members, even if they are from other
parliamentary parties within the Senate. In this way, integrity issues related to compliance with this
Code of Conduct can in many cases be resolved within or among the parliamentary parties. This
was also the view of the Temporary GRECO Report Committee in 2014.6 Second, it is only right
that a body should be designated with formal task of supervision. That role is entrusted to the
Internal Committee. The Internal Committee consists of the President and the two Vice Presidents
of the Senate (article 14 of the Rules of Procedure). As it is responsible for safeguarding the interests
and reputation of the Senate as an institution, it is a suitable body for monitoring compliance with
this Code of Conduct. Members may ask the Internal Committee for a ruling on their actions or
those of other members as regards compliance with the rules and principles set out in articles 1 to
6 of this Code of Conduct, i.e. the general provision and the provisions on dealing with interests,
dealing with third parties, travel, gifts and disclosure of positions besides membership of the Senate
and other relevant interests. Generally, members who have in some way attracted negative publicity
will themselves ask for a ruling. The chair of the parliamentary party to which such a member
belongs may also do this. Where appropriate, the Internal Committee may, on its own initiative,
give a ruling if it judges this to be necessary in the interests of the Senate and its reputation. The
Internal Committee may, if desired, consult external experts on such matters. Paragraph 2 of article
10 does not preclude a member from asking the Internal Committee, in the interests of the Senate,
to assess whether a member of another parliamentary party has complied with this Code of Conduct.
In such a case, it is reasonable to expect the member making the request to have first raised such
concerns with the member of the other parliamentary party personally. The latter is, of course,
immediately informed if a request for a ruling is made. The Internal Committee will make no ruling
until it has given the member or members concerned the opportunity to be heard. It may issue
recommendations with its ruling. The decision to have the Internal Committee make
recommendations rather than impose sanctions was made deliberately. Formal sanctions such as
full or partial suspensions or disqualification from membership of the Senate are incompatible with
the free mandate of the members, as enshrined in the Constitution. Moreover, the main purpose of
a ruling by the Internal Committee is to gain more clarity about the interpretation of the provisions
of this Code of Conduct, which must necessarily use open standards on certain points. Making
recommendations is better suited to this objective than imposing sanctions, which also, by the way,
entail the risk of politicisation. A recommendation does not have to be limited to the member or
members concerned; the Internal Committee may also find that the Code of Conduct is unclear or
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has gaps in some respects and recommend that the Senate remedy these problems. Paragraph 4
enables the member or members concerned to request a decision from the Senate within two weeks
on the ruling of the Internal Committee. This is done through the intermediary of the Committee of
Senior Members, where it is still possible for the case to be resolved amicably. If the matter is
nevertheless submitted to the Senate, it merely carries out a marginal review of the ruling. The
Senate does not therefore deliberate; it simply upholds or overturns the ruling. The ruling of the
Internal Committee may be overturned only it is manifestly unreasonable. When the actions of a
member of the Senate attract negative publicity, it is important to clarify whether or not the member
concerned has complied with this Code of Conduct. It follows that it is also important for the ruling
of the Internal Committee on this matter to be made public. That is done pursuant to paragraph 5
once the ruling has become final, that is once the two-week appeal period has passed unused or
after the Senate has reached its decision as referred to in paragraph 4; until then no communications
are made about the ruling. The purpose of publication is to make clear not only to those directly
concerned but also to the press and public whether there has been non-compliance with the Code
of Conduct. The rulings of the Internal Committee can be publicised by posting them on the Senate's
website. It is advisable to create a specific page on which all rulings can be easily consulted.
Paragraph 6 contains a provision for cases where the assessment of whether there has been
compliance with this Code of Conduct concerns a member of the Internal Committee itself. Such a
member may not then participate in the assessment and must be replaced. Replacement takes place
on the basis of length of service and thereafter possibly on the basis of seniority.

Article 12. Code of Conduct of the Senate. Confidential counsellor

1. The Senate must appoint an independent confidential counsellor, on the recommendation of the
Internal Committee, to advise members and parliamentary parties on the interpretation of this Code
of Conduct and on what action should be taken in specific situations. The appointment is for a term
of four years, after which the confidential counsellor is immediately eligible for reappointment.

2. The confidential counsellor may not be a member of the Senate or work in the Secretariat.

3. All parties involved must observe secrecy with regard to the talks with the confidential
counsellor.

4. The confidential counsellor must report annually, on a confidential basis, to the Internal
Committee on the extent to which his services are used.

5. The Internal Committee must make arrangements with the confidential counsellor about
appropriate remuneration.

In IPIM, the integrity policy for the central government is coordinated. The integrity coordinators
of the ministries are part of the IPIM; they are the specialists of their organizations and monitor the
integrity management within their organizations.

There are separate government-wide workshops for employees and managers on undesirable
behaviour and on social safety. There are special leadership programs for top management. There
is also a wide range of training courses, including dilemma training, at organizational level; there
is no comprehensive overview of this.
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Violation of the rules of conduct included in the code of conduct can be subject to employment law.
Code of conduct is a kind of guideline / translation of regulations into behaviour. The code itself
does not contain any sanctions and violation of the code of conduct itself does not constitute grounds
for sanction.

Because the rules of the code of conduct have been laid down in provisions elsewhere, the code of
conduct cannot be regarded as merely aspirational.

Article 2: Whistleblowers Authority Act:

1 An employer who normally employs at least fifty people shall adopt a procedure for dealing with
a report of suspected misconduct within his organisation.

- 2 The procedure referred to in the first paragraph shall in any case include
a. the manner in which the internal report is dealt with;

b. describe when there is a suspicion of misconduct in accordance with the definition of a suspicion
of misconduct as intended in this Act

c. established with which designated officer or officers the suspicion of misconduct may be
reported;

d. recorded the employer's obligation to treat the report confidentially, if the employee has requested
this

e. stipulate that the employee has the possibility to consult an advisor in confidence about a
suspicion of misconduct.

-3 The employer is obliged to provide persons working for him with a written or electronic
statement of the procedure referred to in the first paragraph. The employer will also provide
information about

a. the circumstances under which a suspicion of misconduct can be reported outside the
organisation,

b. the legal protection of the employee when reporting a suspicion of misconduct.

Article 4 Civil Servants Act 2017

- 1 An employer of public authorities shall pursue an integrity policy aimed at promoting good
official behaviour, which in any case shall pay attention to promoting integrity awareness and to
preventing abuse of authority, conflict of interest and discrimination.

- 2 A public employer shall ensure that the integrity policy is a permanent part of the personnel
policy, in any case by raising the issue of integrity in performance interviews and work-related
consultations and by offering training and education in the area of integrity.

- 3 A public employer shall ensure the development of a code of conduct for good official behaviour.
-4 A governmental employer shall annually publish an account of the implementation of this article.

- 5 Further rules with regard to the third paragraph may be laid down by order in council.

Please provide examples of the implementation of those measures, including related court or
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other cases, available statistics etc.

None.
(b) Observations on the implementation of the article

The Code of Conduct for Integrity in the Central Public Administration provides civil servants in
the central public administration with a framework for managing conflicts of interest (section 4.1).

Departments may draw up further organization-specific rules. The House of Representatives and
the Senate have their own codes of conduct that establish disciplinary measures in case of violations
(arts. 5, 10 and 11 of the respective codes).

Paragraph 2 and 3 of article 8

2. In particular, each State Party shall endeavour to apply, within its own institutional and legal
systems, codes or standards of conduct for the correct, honourable and proper performance of public
functions.

3. For the purposes of implementing the provisions of this article, each State Party shall, where
appropriate and in accordance with the fundamental principles of its legal system, take note of the
relevant initiatives of regional, interregional and multilateral organizations, such as the
International Code of Conduct for Public Officials contained in the annex to General Assembly
resolution 51/59 of 12 December 1996.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

The first model Code of Conduct for the national government was drafted in 2006. In 2016 and
2018, the model Code of Conduct was updated. A new, updated model Code of Conduct is
envisaged for 2020. In 2006, the Model Code of Conduct for Integrity in the Central Public
Administration served as the model and minimum framework for the Ministries and their
implementing agencies to draw up their own codes of conduct tailored to their specific organisation.
This process has been done in the meantime, while many organisation-specific codes of conduct
have been drawn up and implemented.

Due to our constantly changing society and the complexity of the arena in which the civil servant
operates, the Model Code of Conduct for Integrity also changes periodically. The code is intended
to be a living instrument, which will be updated as and when needed.

In 2016, the Central Public Administration wished to act as a single employer, and it aimed for
cooperation and harmonisation across the Central Public Administration where possible. Where
necessary, the details remain specific for each organisation. The code describes the framework that
applies across the Central Public Administration and can be used as a basic model for organisation-
specific codes. In addition to minimum standards, it also provides general points of reference for
how to deal with integrity within the Central Public Administration, which values and basic
principles are adopted within the Central Public Administration, and which roles employees,
confidential advisers, supervisors and top management play in this regard. Much value is also
attached to making integrity a subject of discussion within the organisation; the code of conduct
can be and is used as a vehicle for these discussions.
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An updated version of the Government Code of Ethics (Gedragscode Integriteit Rijk, GIR) was
published in 2017. The changes in comparison with the 2016 GIR relate to a new section on the
involvement in studies and academic integrity. A new update is envisaged for 2020.

For Cabinet members at the central level, there is the ‘Incoming Cabinet Members’ Manual’
(‘Handboek voor aantredende bewindspersonen’), which applies to Ministers and State
Secretaries.”® The manual outlines the rights and obligations of Ministers and State Secretaries. It
is not binding and enforceable, but it provides clear guidelines on the basis of statutory provisions
and predecessors’ experiences. The ‘Incoming Cabinet Members’ Manual’ is a public document
and can be consulted on the website of the Central Public Administration.>*

In consultation with the Ministry of the Interior and Kingdom Relations, the Association of Dutch
Municipalities (VNG), InterProvincial Consultation Platform (IPO) and the Association of Dutch
regional water board (UvW) likewise drafted a model Code of Conduct in 2015 for elected
representatives as well as day-to-day administrators.>

The Integrity Guidelines for Holders of Political Offices of 2013 were updated with a view to the
codes of conduct that were drawn up in 2015.

The guidelines contain:
» changes in the structure of integrity policy;

*  suggestions about the implementation of the statutory role that mayors, King’s Commissioners
and presidents of the water authorities play in the field of integrity policy;

« recommendations on the structure of this policy, preventive measures, enforcement action and
support available.

The guidelines are a joint publication of the Ministry of the Interior and Kingdom Relations, the
VNG, the IPO and the UvW.*¢

Code of Conduct for Integrity in the Central Public Administration 2016
4.1 Contflict of interests
4.1.1 Gifts, services and other benefits

Sometimes a business contact wants to offer you something, or you can make use of certain benefits
through your work. This can be a physical gift, a service or a benefit such as a savings or discount
scheme (such as air miles or frequent flyer points accumulated during official trips). Integrity risks
are attached to this. One such risk is that of influence and conflicts of interest. The key point in this
regard is that you must guarantee your independence as a civil servant. You must also be seen to
prevent the appearance of influence. Do not just accept a gift.

- do not accept any gifts with a value of more than €50;

- do not accept any gifts from third parties at your home address;

33 Relevant provisions from the Manual are appended.

34 https://www.rijksoverheid.nl/documenten/richtlijnen/2017/10/03/handboek-voor-bewindspersonen

35 https://vng.nl/onderwerpenindex/arbeidsvoorwaarden-en-personeelsbeleid/integriteit/brieven/modelgedragscode
30https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-
overheidsinstanties/documenten/rapporten/2016/04/29/handreiking-integriteit-van-politieke-ambtsdragers-bij-
gemeenten-provincies-en-waterschappen
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- from the perspective of reliability and carefulness, do not use benefits acquired through work,
such as savings points, for private purposes.

Discuss the matter

It will not always be immediately clear whether you may accept and keep a gift. Your supervisor
will then consider with you what should be done. In some cases, there will be no problem. However,
the conclusion can also be that you should politely refuse or return the offer or gift; or that you
should accept it, but not keep it for yourself and make it available for general use or for a good
cause. You will need to take applicable practices and manners into account, especially with regard
to foreign contacts, as it could be impolite to refuse a gift. In that case, you should accept and then
discuss with your supervisor what to do next. Deal openly with this in each case and discuss
dilemmas with both your supervisor and colleagues. Openness and transparency not only help to
identify temptations and weigh things up properly, but also to strengthen trust in each other.

4.1.2 Invitations, commercial activities and sponsorship

Networking can be part of your duties. You might receive invitations from external parties. It is
best to accept these, provided that you act sensibly and keep the circumstances in mind. The
acceptance of invitations must be functional, moderate and efficient. The reciprocity of invitations
is also an aspect to take into consideration

[...].
4.1.3 Financial interests and trade on the stock market

You may have financial interests in one or more companies, trade on the stock market, or intend to
do so. This can give rise to risks, for example with regard to conflicts of interest or prior knowledge
of price-sensitive information. Your employer is responsible for designating positions that pose an
additional risk in this regard.

[...].

Regulations on the Monitoring and Enforcement of the Code of Conduct for Members of the
House of Representatives of the States-General

Article 4. Annual report

1. In February of each year, the Committee shall send the Presidium its annual report on the previous
year.

2. In its annual report, the Committee may make recommendations for amendment or clarification
of the Code of Conduct.

3. The Presidium shall publish the annual report.
Article 5. Archive and access

1. Every six years, the Committee shall transmit to the Court the documents that it has requested
and any other documents it considers important. It may specify, with reasons, that documents may
not be published and that they may only be made available for inspection by members of the College
for a period of ten years.

2. The Committee shall not disclose any information.

Article 10 Possibility of appeal
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1. The MP to which the report referred to in section 9 relates may lodge an appeal with the House
within two weeks of receiving the report. In that event the Presidium shall not make the report
public.

2. Upon nomination by the Presidium, the House shall institute a temporary board of appeal. Section
2 shall apply mutatis mutandis.

3. The task of the temporary board of appeal is to assess, with due consideration for the report and
the relevant facts and circumstances, whether the Board was able to reach its opinion in a reasonable
manner.

4. The temporary board of appeal shall send its written opinion to the Presidium and to the MP in
question. Once it has sent its opinion the temporary board shall be dissolved.

5. The Presidium shall make the opinion public together with the report without delay.
Article 11. Possible sanctions

The following sanctions may be imposed in the event of a breach of the Code of Conduct: a. an
instruction, which is understood to mean a measure that obliges a Member of Parliament to rectify
a breach of the Code of Conduct; b. a reprimand, which is understood to mean a public letter from
the Presidium to a Member of Parliament disapproving of the act that led to a breach; c. a
suspension, which is understood to mean the exclusion of a Member of Parliament for a maximum
period of one month from participating in plenary sittings, except for votes, committee meetings or
any other activities held by or on behalf of the Chamber.

From the webpage on the integrity advisor of the House of Representatives :

In accordance with the recommendations of the working group, Members of Parliament can
approach the independent advisor for confidential, written advice on the interpretation and
application of the rules in the field of integrity. The Member of Parliament concerned may make
the advice public, if he or she so wishes. Each year, the adviser will draw up an anonymous annual
report, which will be sent to the Presidium and subsequently published. In the annual report, the
adviser may also make recommendations for the improvement or clarification of the integrity rules.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

(b) Observations on the implementation of the article

The Code of Conduct for Integrity in the Central Public Administration provides civil servants in
the central public administration with a framework for managing conflicts of interest (section 4.1).

Departments may draw up further organization-specific rules. The House of Representatives and
the Senate have their own codes of conduct that establish disciplinary measures in case of violations
(arts. 5, 10 and 11 of the respective codes).

Paragraph 4 of article 8

4. Each State Party shall also consider, in accordance with the fundamental principles of its domestic
law, establishing measures and systems to facilitate the reporting by public officials of acts of
corruption to appropriate authorities, when such acts come to their notice in the performance of their
functions.

138



(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

The Netherlands now has more than twenty-five years’ experience in the field of promoting
integrity and also has an international reputation for its active approach in this field.?” As part of
that attitude, there are a series of reporting systems via which civil servants can report suspicions
of abuse (including corruption). All government bodies for example are required to implement
internal reporting procedures and to appoint confidential advisors who are available to advise
whistleblowers in revealing abuse.

Government employees are able to report abuses and/or corruption internally to their own employer.
Every government employer must have a reporting procedure in place for this purpose. Within the
national government, each ministry has an individual reporting procedure and will in some cases
have a hotline or help desk in place. See also the annex containing an inventory of the hotlines and
help desks of the national government (inventarisatie meldpunten Rijksoverheid). Every Ministry
also has a number of confidential counsellors to whom integrity violations can be reported. In the
case of abuses within the meaning of the Whistleblowers Authority Act, an employee may make
use of the whistleblowers scheme.*®

Misconduct by civil servants can also be reported to the NPIID. This misconduct may include:
+ falsifying financial records or registers;

» stealing documentary evidence;

*  requesting or accepting bribes (bribery);

*  coercion with misuse of power;

+ allowing a prisoner to escape.

A help desk providing information and advice on reporting misconduct by civil servants has been
set up in the form of the Help Desk for Official Misconduct (Adviespunt voor ambtsmisdrijven).*

Citizens that identify integrity violations by civil servants, such as fraud, can also report instances
of fraud to the NPIID. In addition, citizens and civil servants may report possible violations of
integrity externally via the police phone line (Meldpunt M: Meld Misdaad Anoniem).** They will
also be able to consult the confidential help line, ‘De Vertrouwenslijn’.*!

Whistleblowers Authority Act
Article 2

1. The employer who normally employs at least fifty employees shall establish a procedure for them
to report a suspicion of irregularity within his organization.

2. In the procedure referred to in the first paragraph, the following shall in any event be included:

a. the manner in which the internal report is handled is recorded;

https://www.government.nl/documents/reports/2016/01/18/integrity-management-in-the-public-sector-the-dutch-

approach
38 https://www.rijksoverheid.nl/onderwerpen/kwaliteit-en-integriteit-overheidsinstanties/klokkenluiders

3 https://www.rijksrecherche.nl/adviespunt-ambtsmisdrijven

40 https://www.meldmisdaadanoniem.nl/

41 https://www.devertrouwenslijn.nl
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b. described when there is a suspicion of wrongdoing, taking into account the definition of a
suspicion of wrongdoing as referred to in this Act;

c. stipulates that an employee can make a report in the following manner:

1. in writing;

2. orally via telephone or other voice messaging systems, or

3. at his request within a reasonable period of time by means of a conversation at a location;

d. recorded to which designated independent officer or officers the suspicion of wrongdoing can be
reported, and which independent officers can give careful follow-up to that report;

e. [Editor's note: this part has not yet entered into force;]
f. [Editor's note: this part has not yet entered into force;]

g. stipulates that the employee has the opportunity to consult an advisor in confidence about a
suspected irregularity;

h. stipulates that a reporter will receive an acknowledgement of receipt within seven days of receipt
of a report;

1. a reasonable period of no more than three months after dispatch of the acknowledgement of
receipt referred to in subparagraph h, within which the reporter is provided with information about
the assessment and, where applicable, the follow-up to the report.

3. By way of derogation from the first paragraph, the limit of fifty employees laid down therein
shall not apply to an employer falling within the scope of the Union acts listed in Parts IB and II of
the Annex to the Directive.

4. For the purpose of receiving a report and conducting investigations into it, resources may be
shared by:

a. employers in the private sector with 50 to 249 employees, and

b. municipalities or public bodies as referred to in Article 8, paragraph 1, of the Joint Arrangements
Act.

5. The employer shall provide its employees with information in writing or electronically about:
a. the procedure referred to in the first paragraph;

b. the manner in which suspected wrongdoing outside the organisation can be reported to competent
authorities and, where applicable, to institutions, bodies, offices and agencies of the European
Union, and

c. the legal protection of an employee when reporting a suspected wrongdoing.

6. The procedure referred to in the first paragraph may also be opened by an employer to persons
who are not employees but who otherwise perform or have performed work-related activities, and
in that case the employer shall also make the information referred to in the fifth paragraph available
to those persons.

7. An employer as referred to in the first or third paragraph, who has not established a works council
or staff representation, and is not obliged to do so, requires the consent of more than half of the
employees when establishing the procedure referred to in the first paragraph. This consent is not
required insofar as the procedure is substantively regulated in a collective labour agreement.
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8. Any interested employee may request the subdistrict court to determine that the employer must
establish a procedure as referred to in the first paragraph within a period to be determined by the
subdistrict court.

Code of Criminal Procedure
Article 162

1. Public bodies and officials who, in the exercise of their duties, become aware of a crime which
they are not responsible for investigating, are obliged to report it without delay, handing over the
documents relating to the case, to the public prosecutor or to one of his assistant officers,

a. if the offence is an official offence as referred to in Title XXVIII of Book Two of the Criminal
Code, or

b. if the offence was committed by a civil servant who thereby violated a special official duty or
made use of the power, opportunity or means granted to him by his office, or

c. if the offence involves infringement or unlawful use of a regulation the implementation or
enforcement of which has been assigned to them.

2. They shall, upon request, provide the public prosecutor or the assistant public prosecutor
designated by him with all information concerning criminal offences which they are not responsible
for investigating and which have come to their attention in the exercise of their duties.

3. The provisions of the first and second paragraphs shall not apply to an official who, by making
a report or providing information, would create a risk of prosecution of himself or of a person in
whose prosecution he could excuse himself from giving evidence.

4. Similar obligations apply to legal entities or bodies of legal entities whose tasks and powers are
defined by or pursuant to law, insofar as designated for this purpose by general administrative
measure.

5. Regulations may be issued by or pursuant to general administrative measures in the interest of
the proper implementation of this article.

6. The reporting of offences referred to in the first paragraph under ¢ may be further restricted in
consultation with the public prosecutor and in compliance with the provisions referred to in the
previous paragraph.

7. The proposal for a general administrative measure as referred to in the fourth or fifth paragraph
shall not be made until the draft has been published in the Dutch Government Gazette and two
months have elapsed since the date of publication.

As mentioned in several scientific papers, public integrity has been high on the political agenda
since the early 1990s (see: integrity management in the public sector, the Dutch approach &
Understanding integrity policy formation processes: ‘In today’s world, public organisations pay
more attention to ethics and integrity. In the Netherlands, public integrity was placed on the agenda
in the early 1990s (Hoekstra & Kaptein, 2014). Dutch efforts in the field of integrity management
can therefore be qualified as relatively long lasting.

An integrity violation can be reported in various ways. Provisions on this can be found in chapter
13 and appendix 12 of the Collective Labour Agreement for the State (www.caorijk.nl)

Internal
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* Report to your own manager

In principle, the manager is the first point of contact for reporting. He or she knows the civil servant
and the working conditions and can take immediate action if needed.

* Report to a higher manager

If the civil servant concerned does not dare to report to his or her own supervisor, has doubts about
the handling, or if the report about the manager, then a report can be made to the higher manager.

* Report via or to the confidential adviser

A civil servant can also ask a counsellor to make a report on their behalf. A possible misconduct
can be reported to a confidential adviser who will forward the report to the highest official
management.

* Report to the integrity coordinator

At some ministries, one can report directly to the integrity coordinator. The integrity coordinator
deals with the organisation's integrity policy and advises management. It is a professional who
knows the rules and processes regarding integrity well.

* Specific reporting points

It is possible that a specific / central reporting point has been set up within the organization that
people can contact

for a notification.

External

The Whistleblowers Authority (www.huisvoorklokkenluiders.nl) is there especially for reporting
abuses, violations of integrity where the social interest is at stake.

Complain to the National Ombudsman

The National Ombudsman is there to handle complaints (www.nationaleombudsman.nl).

Article 162 of the Code for Criminal Procedure includes a reporting obligation for civil servants.
The duty to report applies to crimes, not to violations.

It is required by law, but it is not centrally regulated. There are no known cases in which this
obligation has not been met.

Article 7: 658c of the Dutch Civil Code contains the prohibition of retaliation for employees who
report a suspicion of abuse as referred to in the Whistleblowers' House Act. In 2019, this article
was supplemented with a prohibition of retaliation for those who work other than on the basis of an
employment contract, such as the self-employed, volunteers and interns.
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The general provision about 'good employment practices' also plays a role. This provision is
included in Article 7: 611 BW and states that an employer must behave as a good employer. It
follows from this article and the parliamentary history of this article that employees must be
protected against retaliation.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

None.
(b) Observations on the implementation of the article

Every public or private institution that employs at least 50 persons must have a reporting procedure
in place (sect. 2 of the Whistle-blowers Authority Act). Violations of integrity can also be reported
externally to the Whistle-blowers Authority and the National Ombudsman. Corruption offences,
depending on the type of offence, must be reported to the Public Prosecution Service, the Fiscal
Information and Investigation Service, the National Internal Investigations Department or the
police, or through a confidential helpline (art. 162 of the Code of Criminal Procedure).

Paragraph 5 of article 8

5. Each State Party shall endeavour, where appropriate and in accordance with the fundamental
principles of its domestic law, to establish measures and systems requiring public officials to make
declarations to appropriate authorities regarding, inter alia, their outside activities, employment,
investments, assets and substantial gifts or benefits from which a conflict of interest may result with
respect to their functions as public officials.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has partially implemented the provision under review and
provided the following information.

The National Government Integrity Code of Conduct (GIR) contains the principle of not accepting
any gifts with a value in excess of 50 euros, there is no registration of gifts with a value of 50 euros
or less. Article 8 of the 2017 Civil Servants Act (Ambtenarenwet 2017) specifies that without
permission from his employer, a civil servant may not accept or request gifts, payments,
remunerations and rewards from a third party, if the civil servant maintains relations with that third
party in his capacity as a civil servant.

In principle, a public official may have an secondary salary activity under private law, under the
constitution there is a free choice of employment. If the secondary salary activities could affect the
interests of the organization, the civil servant must report it by law. The manager and the employee
discuss whether and how risks can be prevented. If this is not possible, it is possible to prohibit the
secondary salary activities.

The GIR also contains a reporting obligation for financial interests and an obligation to report
sensitive transfers to other employment. See GIR 2017/2018 4.1.3 and 4.1.5. Ad 4.1.3. The
employer designates high-risk positions in the organization. These positions are subject to a legal
obligation to disclose financial interests that could affect the interests of the service. However, the
code of conduct calls on all officials to do this. A statutory registration requirement applies to
reported financial interests. Financial interests that are for public service are prohibited by law.
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Ad 4.1.5. The code of conduct appeals to the responsibility of civil servants, there is no legal
obligation. Free choice of employment is enshrined in the Constitution. If a follow-up job could
lead to a conflict of interests with the government service being abandoned, the civil servant is
urged to report and discuss this in a timely manner to mitigate as much as possible.

In all other respects refer to the answers to article 5 and the other paragraphs of article 8 respectively.
Civil Servants Act 2017

Article 5

1. A government employer is responsible for:

a. the taking of the oath or making of the affirmation by the civil servant upon entering into
employment;

b. the registration of secondary activities of civil servants which may affect the interests of the
service insofar as these are related to the performance of their duties;

c. the disclosure of the secondary activities registered under paragraph b of civil servants appointed
to a position for which disclosure of secondary activities is necessary to protect the integrity of the
public service;

d. the designation of civil servants who perform activities that involve a particular risk of financial
conflict of interest or the risk of improper use of price-sensitive information, the designation of the
financial interests that they may not possess or acquire and the registration of the notifications made
by them as referred to in Article 8, paragraph 2, sub b ;

e. a procedure for dealing with suspicions of wrongdoing by a civil servant within the organization
where he or she works.

2. Further rules may be established by general administrative measure with regard to the provisions
of the first paragraph.

Article 8
1. The official is not allowed to:

a.to perform secondary activities that would not reasonably ensure the proper performance of the
duties or the proper functioning of the public service, insofar as this is related to the performance
of his duties;

b.to participate directly or indirectly in contracts and deliveries for public services, unless the
government employer with whom he has an employment contract has given permission to do so;

c.to have financial interests, to own securities or to conduct securities transactions as a result of
which the proper performance of his duties or the proper functioning of the public service, insofar
as this is related to the performance of his duties, would not reasonably be assured;

d.to possess or acquire financial interests which have been designated by the government employer
with whom he has an employment contract pursuant to Article 5, paragraph 1, section d ;

e.to accept or solicit gifts, compensation, rewards and promises from a third party without the
permission of the government employer, if the civil servant has relations with this third party as a
civil servant.

2. The civil servant is obliged to the government employer with whom he has an employment
contract:

a.to report any secondary activities that he performs or intends to perform, which may affect the
interests of the service insofar as they are related to the performance of his duties;
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b. if he has been designated within the meaning of Article 5, paragraph 1, subparagraph d , to report
his financial interests as well as the ownership of and transactions in securities that may affect the
interests of the public service insofar as these are related to the performance of his duties and to
provide further information in this regard upon request.

3. Rules regarding the application of the first and second paragraphs may be established by general
administrative measure.

Civil servants:

Pursuant to Article 8, paragraph 1, part A of the Civil Service Act 2017, civil servants are not
permitted to perform ancillary activities as a result of which the proper performance of the
position or the proper functioning of the public service, insofar as this is related to his
performance, is not reasonably would be insured;

Pursuant to paragraph 2, part A of this article, the civil servant is obliged to report to the
government employer with which he has an employment contract of the ancillary activities that he
performs or intends to perform, which affect the interests of the service insofar as these are related
can touch with his job performance;

Cabinet members. See mostly answer on question 16 (section about positions etc) and also draft
report paragraph 2 of article 7.

Council members municipal and provincial. See mostly answer on question 17 which gives an
outline of the sections of the Municipalities Act and the Provinces Act

Executive members municipal and provincial. See answers on question 17 which gives an outline
of the sections of the Municipalities Act and the Provinces Act.

Ad 4.1.3. The employer designates high-risk positions in the organization. These positions are
subject to a legal obligation to disclose financial interests that could affect the interests of the
service. However, the code of conduct calls on all officials to do this. A statutory registration
requirement applies to reported financial interests. Financial interests that are for public service
are prohibited by law.

Ad 4.1.5. The code of conduct appeals to the responsibility of civil servants, there is no legal
obligation. Free choice of employment is enshrined in the Constitution. If a follow-up job could
lead to a conflict of interests with the government service being abandoned, the civil servant is
urged to report and discuss this in a timely manner to mitigate as much as possible.

Article 5, paragraph 1, opening words and part d of the Civil Service Act 2017 (obligations of the
employer with regard to the appointment of risk positions,
financial interests and registration obligation);

Article 8, first paragraph, opening words and parts ¢ and d Civil Service Act 2017 (prohibition on
certain financial interests);

Article 8, second paragraph, opening words and part b of the Civil Service Act 2017 (reporting

and information obligation designated civil servant regarding
financial interests).
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The process is as follows:

1. The government employer designates high-risk positions within its organization (Section 5 (1)
(d)).

2. Civil servants in the designated positions have a statutory duty to report and provide
information for financial interests that may affect the service; the Code of Conduct broadens this
and calls on all officials to report. The government employer is obliged to register and internally
registers these reports.

3. Some (especially financially oriented) organizations have a compliance officer who is notified,
but this is not a legal general obligation. The employer is in principle free how to further organize
this. The organizations have their own procedures for this. The employer / compliance officer
assesses the reports for risks of a conflict of interest and harmfulness to the service. This is done
on the basis of the information provided; if necessary, further information is requested (based on
the aforementioned reporting and information obligation).

4. Financial interests that are harmful to the service are prohibited (legal prohibition).

5. There is no further central control of authorization monitoring

There are no specific sanctions for non-declaring or incomplete declaring. It is dereliction of duty.
Employment law consequences can be attached to this.

Declarations of civil servants are not made public. There are no legal provisions for declarations of
spouses and children, but they are taken into account in practice. For example, the code of conduct
states that openness and honesty are important. In the code of conduct (4.4), the civil servant is also
reminded to take into account the financial interests of, for example, his or her partner, which may
also indirectly be the interests of the civil servant.

These data on asset declarations is not centrally registered, so there are no statistics.

Elected members are members of parliament. Information about MPs (house of representatives &
the senate) can be found at question 16 and 17 above.

The process for gifts is as follows:

1. Granting favours to relations in any way whatsoever and having yourself rewarded or favoured
for this as a civil servant is punishable (bribery, articles 177 and 363 of the Criminal Code).

2. No gifts or other benefits in the form of remuneration, allowances, savings or discount schemes,
services, favours or promises may be demanded, solicited or accepted in connection with the work,
unless authorized by the employer (Article 8, first paragraph, opening words and part e Civil
Servants Act 2017).

3. A civil servant must also avoid the appearance of corruption (GIR).
4. The practical details of the employer's consent may differ per government organization.

5. For the central government, the GIR describes principles whereby openness and negotiability are
the starting point and an appeal is made to the judgment of the civil servant to recognize temptations
and to make the correct assessment. Guarding the independence is leading in this.

If the civil servant is offered something, he reports this to the supervisors before or afterwards,
depending on the situation. Dilemmas are discussed with the supervisor and colleagues. The officer
may take into account the normal courtesy standards and accept thanks, provided that they are not
overly expensive and, as a rule, not with a value above € 50 (then it will be refused immediately).
But if independence can be compromised, don't accept a gift anyway. The civil servant also does
not receive gifts at the private address. Gifts that have been accepted as a courtesy are reported
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afterwards to the manager who decides what to do with them (keep, return / refuse, give up eg for
exhibition, raffle, charity or destruction).

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

None.
(b) Observations on the implementation of the article

“High-risk” public officials designated as such by a government employer pursuant to article 5,
paragraph 1, of the Civil Servants Act must declare their financial interests, but the fulfilment of
this obligation is not monitored and the veracity of the declarations is not verified (see the section
concerning article 52, paragraph 5, of the Convention, below). Gifts, including benefits, cannot be
accepted without the permission of a superior (art. 8, para. 1 (e), of the Civil Servants Act).

The reviewing experts therefore recommended that the Netherlands strengthen systems
to prevent conflicts of interest and endeavour to extend the obligation to report interests
to include assets, and include the interests and assets of close family members; consider
establishing a monitoring, verification and sanctions mechanism to ensure compliance
with reporting obligations; and consider permitting its competent authorities to share
such information with foreign competent authorities (art. 7, para. 4, art. 8, para. 5, and
art. 52, para. 5).

Paragraph 6 of article 8

6. Each State Party shall consider taking, in accordance with the fundamental principles of its
domestic law, disciplinary or other measures against public officials who violate the codes or
standards established in accordance with this article.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

Based on the Civil Servants Act, Chapter 8 ‘Disciplinary penalties’ of the General Civil Service
Regulations (Algemeen Rijksambtenarenreglement, ARAR)* sets out how to deal with violations
of applicable rules as well as agreements between the employer and the employee. For
municipalities, this procedure is laid down in the Collective Regulations and Implementation
Agreement on Employment Conditions (Collectieve Arbeidsvoorwaardenregeling en
Uitwerkingsovereenkomst, CAR-UWO), Articles 8:13, 16:1:1 and 16:1:2.** For the provinces, this
procedure is laid down in the Collective Regulations on Employment Conditions for the Provinces
(Collectieve Arbeidsvoorwaardenregeling Provincies, CAP), Article 10.3.** For the water

42 https://wetten.overheid.nl/BWBR0001950/2019-01-01

43 https://caruwo.vng.nl/IntegraleVersie.htm

4 https://ipo.nl/beleidsvelden/werkgeverszaken/cao-2019-2020
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authorities, these agreements are laid down in the Sectoral Collective Regulations on Employment
Conditions for Personnel of the Water Authorities (Sectorale Arbeidsvoorwaardenregelingen
Waterschapspersoneel).*’

The introduction of the Civil Servants (Standardisation of Legal Status) Act (Wet Normalisering
Rechtspositie Ambtenaren, Wnra) has resulted in the disciplinary rules for civil servants being
scrapped in their current form. After the Wnra has come into force, all these extensive regulations
will be abolished. For most sectors, the disciplinary rules will be reintroduced in a less extensive
form within the various collective labour agreements (CLAs). On the one hand, the reason is that
new disciplinary rules must not be contrary to the provisions of civil labour law. On the other hand,
the transition to civil labour law may somewhat simplify the regulations, which are often
complicated.

With a view to the introduction of the Wnra, the government employers and the trade unions for
the municipal and provincial sectors (sectoren Gemeenten en Provincies) have concluded collective
labour agreements that will replace the regulations on legal status as of 1 January 2020. The new
CLAs for the municipal and provincial sectors do not include disciplinary penalty measures, with
suspension being the only disciplinary measure to be reintroduced for the municipal sector (sector
Gemeenten). The underlying thought is that the disciplinary measures in their current form do not
befit the nature of civil labour law, given that most measures can also be imposed without further
embedding and elaboration in a CLA. Moreover, such measures are also possible without there
being a contractual basis, such as in the example of suspension. In principle, disciplinary measures
that do affect the terms of employment in an employment contract do require a contractual basis.
Examples include fines, withholding of statutory holidays, transfers and demotion.

The General Civil Service Regulations (ARAR), which will soon be subject of negotiations between
the labour unions and public employer under the new Civil Servants Act (2017)*, currently includes
the following on disciplinary penalty measures:

Article 80 of ARAR

1 Any civil servants who fail to fulfil the obligations imposed upon them or are guilty of negligence
in their duties may be punished with disciplinary measures.

2 Negligence includes both the contravention of rules and any act or omission not befitting a good
civil servant in the same circumstances.

3 Unless We have otherwise provided or Our Minister has determined under Our authority, the
sanction will be imposed by the authority competent to make appointments in the office held by the
civil servant. If We hold such authority, the punishment shall be carried out by Our Minister, except
if relating to the sanctions referred to in Section 81(1)(i) and (1).

Article 81 of ARAR

1 The disciplinary sanctions that can be imposed are:

o 1. written reprimand;

o b. exceptional working hours on days other than Sunday and official holidays in the religion of
the civil servant, without remuneration or at a lower rate of remuneration than normal and for up to
6 hours with a maximum of 3 hours a day;

4 https://www.uvw.nl/wp-content/uploads/2018/07/SAW-deel-I-tekst-1-juli-2018-JK2.pdf
46 As a result of the reforms surrounding civil servants legislation, the ARAR is no longer in existence. Any citations of
the ARAR represent the situation predating January 2020.
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o c. reduction of the entitlement to annual leave up to 1/3 of the number of working hours to
which the civil servant is entitled in the relevant calendar year;

o d. fine not exceeding €22;
o e. total or partial withholding of salary up to the amount of the salary for half a month;

o f. fixing of the salary to an amount within the salary scale applicable to the civil servant that is
less than two annual periodic salary increases than ought to be applied under their applicable
remuneration scheme or, if there is no applicable salary scale for the civil servant, reduction of the
salary by up to 5%, for a period up to two years;

o g. restriction on granting periodic salary increases for up to four years;

o h. restriction from classification into a salary scale for which a higher maximum salary applies
for a period up to four years, if such a classification would have taken place according to the
applicable scheme;

o 1. classification into a salary scale for which a lower maximum salary applies than that
associated with the salary scale which should apply according to the applicable remuneration
scheme, whether or not for a fixed period and with or without reduction of remuneration;

o j. relocation, whether or not accompanied by the granting of an allowance for potential
relocation costs up to the amount that would be granted for relocation in the interest of the position
under the Travel & Relocation Allowance Decree 1989 (Verplaatsingskostenbesluit 1989);

o k. suspension for a fixed period of time with total or partial withholding of remuneration;
o I dismissal.

2 If a sanction as referred to in Paragraph 1 under (g), (h) and (i) has been imposed, the position of
the civil servant in question may be brought in line with the position as it would have been without
the imposition of a sanction either wholly or in part with effect from a specified time, if the
subsequent conduct of the civil servant has given rise thereto in the opinion of the authority
competent to issue such a sanction.

3 In relation to the imposition of a sanction, it may be determined that the sanction will not be
enforced if the civil servant should not engage themselves in similar negligence as that for which
the sanction has been imposed during a specific period, nor commit any other type of serious
negligence as well as adhere to any special conditions associated with the imposition of the sanction.

Article 82 of ARAR

1. In cases where civil servants account for their conduct, they shall do so in respect of the authority
competent to impose the intended sanction or in respect of an otherwise appointed authority, unless
otherwise specified by Royal Decree. If We hold such authority, civil servants shall be accountable
to Our Minister or to an authority appointed by that party. The authority in respect of which the
accountability takes place shall determine whether this accountability shall be carried out verbally
or in writing, on the understanding that a written report requires that civil servants must be offered
the opportunity to give a more detailed oral clarification at their request.

2. A report shall be drawn up immediately of the verbal account provided or of any further verbal
explanation, which shall be read to and signed by the person in whose presence the account as well
as the explanation was given and by the civil servant in question. If civil servants refuse to sign the
document, this fact shall be noted in the report, if possible stating the reasons for this refusal. A
copy of the report shall be issued to the civil servant.

Article 82 of ARAR
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Civil servants cannot be punished for contravening Section 125a(1) of the Civil Servants Act before
advice is obtained from the Advisory Committee on the basic rights and performance of duties by
civil servants.

Article 83 of ARAR

Civil servants must confirm having received a decision on the imposition of a sanction by the
immediate return of a signed and dated receipt.

Article 84 of ARAR

Except for the written warning, sanctions shall not be enforced as long as they have not become
final, unless immediate enforcement has been ordered when the sanction was imposed.

Civil Servants Act 2017
Article 5
1. A government employer is responsible for:

a. the taking of the oath or making of the affirmation by the civil servant upon entering into
employment;

b. the registration of secondary activities of civil servants which may affect the interests of the
service insofar as these are related to the performance of their duties;

c. the disclosure of the secondary activities registered under paragraph b of civil servants appointed
to a position for which disclosure of secondary activities is necessary to protect the integrity of the
public service;

d. the designation of civil servants who perform activities that involve a particular risk of financial
conflict of interest or the risk of improper use of price-sensitive information, the designation of the
financial interests that they may not possess or acquire and the registration of the notifications made
by them as referred to in Article 8, paragraph 2, sub b ;

e. a procedure for dealing with suspicions of wrongdoing by a civil servant within the organization
where he or she works.

2. Further rules may be established by general administrative measure with regard to the provisions
of the first paragraph.

Article 6

1. Public servants shall be required to fulfil the obligations imposed on them by or pursuant to
the law and arising from their duties and to otherwise conduct themselves as befits a good public
servant.

2. For the purposes of the Dutch Civil Code, non-compliance with paragraph 1 shall be deemed
a failure to comply with the duties imposed on a public servant by virtue of their employment
agreement.

Article 8
1. The official is not allowed to:

a. to perform secondary activities that would not reasonably ensure the proper performance of the
duties or the proper functioning of the public service, insofar as this is related to the performance
of his duties;

b. to participate directly or indirectly in contracts and deliveries for public services, unless the
government employer with whom he has an employment contract has given permission to do so;
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c. to have financial interests, to own securities or to conduct securities transactions as a result of
which the proper performance of his duties or the proper functioning of the public service, insofar
as this is related to the performance of his duties, would not reasonably be assured;

d. to possess or acquire financial interests which have been designated by the government employer
with whom he has an employment contract pursuant to Article 5, paragraph 1, section d ;

e. to accept or solicit gifts, compensation, rewards and promises from a third party without the
permission of the government employer, if the civil servant has relations with this third party as a
civil servant.

2. The civil servant is obliged to the government employer with whom he has an employment
contract:

a. to report any secondary activities that he performs or intends to perform, which may affect the
interests of the service insofar as they are related to the performance of his duties;

b. if he has been designated within the meaning of Article 5, paragraph 1, subparagraph d , to report
his financial interests as well as the ownership of and transactions in securities that may affect the
interests of the public service insofar as these are related to the performance of his duties and to
provide further information in this regard upon request.

3. Rules regarding the application of the first and second paragraphs may be established by general
administrative measure.

Code of Conduct for Integrity in the Central Public Administration 2016
4.1 Conflict of interests
4.1.1 Gifts, services and other benefits

Sometimes a business contact wants to offer you something, or you can make use of certain benefits
through your work. This can be a physical gift, a service or a benefit such as a savings or discount
scheme (such as air miles or frequent flyer points accumulated during official trips). Integrity risks
are attached to this. One such risk is that of influence and conflicts of interest. The key point in this
regard is that you must guarantee your independence as a civil servant. You must also be seen to
prevent the appearance of influence. Do not just accept a gift.

- do not accept any gifts with a value of more than €50;
- do not accept any gifts from third parties at your home address;

- from the perspective of reliability and carefulness, do not use benefits acquired through work,
such as savings points, for private purposes.

Discuss the matter

It will not always be immediately clear whether you may accept and keep a gift. Your supervisor
will then consider with you what should be done. In some cases, there will be no problem. However,
the conclusion can also be that you should politely refuse or return the offer or gift; or that you
should accept it, but not keep it for yourself and make it available for general use or for a good
cause. You will need to take applicable practices and manners into account, especially with regard
to foreign contacts, as it could be impolite to refuse a gift. In that case, you should accept and then
discuss with your supervisor what to do next. Deal openly with this in each case and discuss
dilemmas with both your supervisor and colleagues. Openness and transparency not only help to
identify temptations and weigh things up properly, but also to strengthen trust in each other.

4.1.2 Invitations, commercial activities and sponsorship
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Networking can be part of your duties. You might receive invitations from external parties. It is
best to accept these, provided that you act sensibly and keep the circumstances in mind. The
acceptance of invitations must be functional, moderate and efficient. The reciprocity of invitations
is also an aspect to take into consideration

[...].
4.1.3 Financial interests and trade on the stock market

You may have financial interests in one or more companies, trade on the stock market, or intend to
do so. This can give rise to risks, for example with regard to conflicts of interest or prior knowledge
of price-sensitive information. Your employer is responsible for designating positions that pose an
additional risk in this regard.

[...].

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

The Annual Report on Government Operational Management (Jaarrapportage Bedrijfsvoering Rijk,
JBR)*" provides a coherent picture of the government's organisation and operations each year. This
Annual Report on Government Operational Management

combines various accountability reports on operations submitted to the Lower House of Parliament,
which limits the number of reports. As of 2017, the annual report also includes the number of
integrity violations per category, as well as the corresponding sanctions applied.

1) The introduction of the Civil Servants (Standardisation of Legal Status) Act (Wet
Normalisering Rechtspositie Ambtenaren, Wnra) has resulted in the disciplinary rules for
civil servants being scrapped from their former form. When the Wnra came into force on
1 January 2020, all these extensive regulations have been abolished. On the one hand, the
reason is that new disciplinary rules must not be contrary to the provisions of civil labour
law. On the other hand, the transition to civil labour law may somewhat simplify the
regulations, which are often complicated.

With a view to the introduction of the Wnra, the government employers and the trade
unions for the municipal, provincial, water authorities and national government
sectors (sectoren Gemeenten, Provincies, Waterschappen en Rijk) have concluded
collective labour agreements (CLA’s) that have replaced the regulations on legal
status as of 1 January 2020.

The new CLAs for the municipal, provincial and water authorities sectors do not include
disciplinary penalty measures. The underlying thought is that the disciplinary measures in
their former form did not befit the nature of civil labour law, given that most measures can
also be imposed without further embedding and elaboration in a CLA. Moreover, such
measures are also possible without there being a contractual basis, such as in the example
of suspension. In principle, disciplinary measures that do affect the terms of employment
in an employment contract do require a contractual basis. Examples include fines,
withholding of statutory holidays, transfers and demotion.

47 https://www.rijksoverheid.nl/documenten/rapporten/2019/05/01/jaarrapportage-bedrijfsvoering-rijk-2018
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(2) If a civil servant has committed a criminal offence, then the criminal justice system will
also be applied. A civil servant can get a disciplinary measure and a criminal punishment.
A criminal judge can decide to give the civil servant a lower punishment for the criminal
offence, if he thinks the disciplinary measure also serves as a punishment.

The CAO Rijk (CLA) includes disciplinary penalty measures. In order to ensure that the
legal possibilities for punishment are handled in the same way within the national
government sector, the CLA contains an exhaustive list of which disciplinary penalty
measures can be given. The CAO Rijk currently includes the following disciplinary penalty
measures :

* written reprimand,
* reduction of the ‘IKB’-hours a civil servant is entitled to;
» exclusion from a periodic salary increase for a maximum of four years;

» relocation, whether or not accompanied by the granting of an allowance for potential
relocation costs up to the amount that would be granted for relocation in the interest of the
position under the CAO Rijk;

« fine, if a civil servant has broken a rule for which a fine applies in the staff regulations,
which are a result of negotiations between the labour unions and the employer;

dismissal under the rules of civil labour law.

If it is decided to impose a disciplinary penalty measure, the decision must be made
carefully. This means, among other things, that:

« it must be justified why a disciplinary penalty measure is imposed;

* the manager must always consider the circumstances of the case in his decision about a
disciplinary penalty measure to be imposed. The circumstances of the case cannot be stated
exhaustively, but the duration of the employment, any previous incidents and personal
circumstances are certainly included. The extent to which the employer has paid attention
to the behaviour desired by him (e.g. integrity) or undesirable behaviour (e.g. drug policy)
plays a role in this;

* the civil servant concerned is heard (where possible) before a disciplinary penalty
measure is imposed, so that he can give his view on the situation and put forward any
personal circumstances;

* the punishment must be adapted to the gravity of the offense (proportionality). A serious
offense justifies a severe punishment, but not every undesirable behaviour deserves the
heaviest punishment;

equal cases should be treated equally.

If a dispute arises about an imposed disciplinary penalty measure, the civil servant can go
directly, and at least within four weeks after the employer has informed the civil servant of
their intent to impose a disciplinary penalty measure, to the disputes committee. In the case
of dismissal under the rules of civil labour law, and particularly in the case of summary
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dismissal, an employee can go the disputes committee, however solely a judge can rule on
the legal validity of such a dismissal.

The disputes committee for the national governmental sector (Geschillencommissie Rijk)
is open to most national governmental civil servants and to employees of a number of
Independent Administrative Bodies (ZBOs) who have joined the disputes committee.
These ZBOs fall under the Central Government Collective Labour Agreement or apply the
Central Government Collective Labour Agreement. If a civil servant submits a dispute,
they will be informed whether the committee can process their request. If that is the case,
there is usually a hearing in which the civil servant and employer explain their views on
the dispute and answer any questions from the committee about this. After the hearing, the
committee will make a decision. A decision of the disputes committee is not binding. If the
employer takes a decision that deviates from the decision of the disputes committee, the
employer is obliged to motivate this in writing.

Civil servants cannot be disciplined for the way in which they have expressed their own
opinion in public, attended a demonstration or meeting or are a member of a certain
association before advice is obtained from the Advisory Committee on the basic rights and
performance of duties by civil servants (AGFA).

The disciplinary measures and penalties are laid down in Chapter 15 of the Collective Labour
Agreement. (Please see in Dutch: 15. Ordemaatregelen en straffen | CAO Rijk Online | CAO Rijk)

Chapter 15:

Order measures

Your employer can take measures to maintain order within the organization.

Your employer can forbid you access to your workplace. During the period that you are unable to
access your workplace as a result, your employer may instruct you to do your own work or other work
at another workplace.

In addition, your employer can suspend you. This is possible if:
- You have been prosecuted for a crime
- Your employer intends to dismiss you as a punishment for an urgent reason or because you
acted or failed to act culpably
- Your employer considers this necessary in the interest of the organization

Your employer will continue to pay your monthly income during the disciplinary measure in the
manner set out in this collective labour agreement.

Punishments

You must behave like a ‘good civil servant’ [1]. This means that you are expected to do your work
properly, committed and conscientiously and that you comply with the rules. If you nevertheless do
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something that is not allowed or that you do nothing when you should have done something, your
employer can impose a penalty on you.

In that case, your employer can:

- written reprimand;
reduction of the ‘IKB’-hours a civil servant is entitled to;
exclusion from a periodic salary increase for a maximum of four years;
relocation, whether or not accompanied by the granting of an allowance for potential
relocation costs up to the amount that would be granted for relocation in the interest of the
position under the CAO Rijk;
fine, if a civil servant has broken a rule for which a fine applies in the staff regulations,
which are a result of negotiations between the labour unions and the employer;
- dismissal under the rules of civil labour law.

If it is decided to impose a disciplinary penalty measure, the decision must be made carefully. This
means, among other things, that:

- it must be justified why a disciplinary penalty measure is imposed;
the manager must always consider the circumstances of the case in his decision about a
disciplinary penalty measure to be imposed. The circumstances of the case cannot be stated
exhaustively, but the duration of the employment, any previous incidents and personal
circumstances are certainly included. The extent to which the employer has paid attention to
the behaviour desired by him (e.g. integrity) or undesirable behaviour (e.g. drug policy) plays
a role in this;
the civil servant concerned is heard (where possible) before a disciplinary penalty measure is
imposed, so that he can give his view on the situation and put forward any personal
circumstances;
the punishment must be adapted to the gravity of the offense (proportionality). A serious
offense justifies a severe punishment, but not every undesirable behaviour deserves the
heaviest punishment;
equal cases should be treated equally.

If a dispute arises about an imposed disciplinary penalty measure, the civil servant can go directly, and
at least within four weeks after the employer has informed the civil servant of their intent to impose a
disciplinary penalty measure, to the disputes committee. In the case of dismissal under the rules of
civil labour law, and particularly in the case of summary dismissal, an employee can go the disputes
committee, however solely a judge can rule on the legal validity of such a dismissal.

The disputes committee for the national governmental sector (Geschillencommissie Rijk) is open to
most national governmental civil servants and to employees of a number of Independent
Administrative Bodies (ZBOs) who have joined the disputes committee. These ZBOs fall under the
Central Government Collective Labour Agreement or apply the Central Government Collective
Labour Agreement. If a civil servant submits a dispute, they will be informed whether the committee
can process their request. If that is the case, there is usually a hearing in which the civil servant and
employer explain their views on the dispute and answer any questions from the committee about this.
After the hearing, the committee will make a decision. A decision of the disputes committee is not
binding. If the employer takes a decision that deviates from the decision of the disputes committee,
the employer is obliged to motivate this in writing.

155



Civil servants cannot be disciplined for the way in which they have expressed their own opinion in
public, attended a demonstration or meeting or are a member of a certain association before advice is
obtained from the Advisory Committee on the basic rights and performance of duties by civil servants
(AGFA).

[1] The following articles are important for the term ‘good civil servant’:

§ 3. Obligations for public servants

Article 6 Civil Servants Act 2017

1. Public servants shall be required to fulfil the obligations imposed on them by or pursuant to
the law and arising from their duties and to otherwise conduct themselves as befits a good public
servant.

2. For the purposes of the Dutch Civil Code, non-compliance with paragraph 1 shall be deemed
a failure to comply with the duties imposed on a public servant by virtue of their employment
agreement.

Article 7 Civil Servants Act 2017

Public servants shall swear a solemn oath or make a sworn statement in accordance with a form
established by general administrative order, which form may vary for different positions.

Article 8 Civil Servants Act 2017
1. Public servants shall be prohibited from:

a. undertaking ancillary activities as a result of which the proper performance of their duties or
the proper functioning of the public service, to the extent this relates to the performance of their duties,
cannot reasonably be guaranteed;

b. participating directly or indirectly in contracting for services or supplies to public services,
unless the public sector employer with which the public servant has concluded an employment
agreement has granted permission for this;

C. holding financial interests, possessing securities or carrying out securities transactions as a
result of which the proper performance of their duties or the proper functioning of the public service,
to the extent this relates to the performance of their duties, could not reasonably be guaranteed;

d. holding or acquiring financial interests as designated under Section 5, paragraph 1(d), by the
public sector employer with whom the public servant has concluded an employment agreement;

e. accepting or requesting payment, gifts, fees or promises from a third party with whom a public
servant maintains relations in an official capacity, without the permission of their public sector
employer.

2. Public servants shall be required to disclose the following to the public sector employer with
whom they have concluded an employment agreement:
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a. any ancillary activities they undertake or intend to undertake that may impact on the interests
of the service, in so far as those activities are related to the performance of their duties;

b. if the public servant is a designated public servant within the meaning of Section 5, paragraph
1(d), their financial interests, any securities held by them and any securities transactions carried out by
them that may impact on the interests of the service, in so far as those activities are related to the
performance of their duties. The public servant shall furthermore be obliged to comply with requests
for additional information in this regard.

3. Rules may be laid down by an order in council regarding the application of paragraphs 1 and 2.

Article 9 Civil Servants Act 2017

Current and former public servants shall be required to keep confidential anything they take
cognizance of in connection with their duties, to the extent that this obligation follows from the nature
of the matter.

Article 10 Civil Servants Act 2017

1. Public servants shall refrain from expressing thoughts or sentiments or from exercising the
right to freedom of association, the right to hold meetings or the right of demonstration if, as a result
of the exercising of such rights, the proper performance of their duties or the proper functioning of the
public service, to the extent this relates to the performance of their duties, cannot reasonably be
guaranteed.

2. Where the right to freedom of association is concerned, paragraph 1 shall not apply to
membership of:

a. a political group identified and registered in accordance with the Dutch Elections Act;

b. a trade union.

Article 11 Civil Servants Act 2017

Whilst present at their place of work, public servants shall be required to undergo a body search, a
search of their clothes or a search of their effects present at the place of work if the public sector
employer orders such a search in the interest of the service. The public sector employer that has ordered
the search shall take the necessary measures to prevent any unfair or improper treatment during that
search.

(b) Observations on the implementation of the article

The Code of Conduct for Integrity in the Central Public Administration provides civil servants in
the central public administration with a framework for managing conflicts of interest (section 4.1).
The Code is not enforceable and does not establish disciplinary sanctions. Violations of integrity
rules may be sanctioned under labour law (art. 6 of the Civil Servants Act and the Collective Labour
Agreement).
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Secondary professional activities must be reported, and ancillary activities and financial interests
that may hamper the functioning of the public administration are prohibited (art. 8 of the Civil
Servants Act). However, there is no mechanism for verifying adherence to these rules.

“High-risk” public officials designated as such by a government employer pursuant to article 5,
paragraph 1, of the Civil Servants Act must declare their financial interests, but the fulfilment of
this obligation is not monitored and the veracity of the declarations is not verified (see the section
concerning article 52, paragraph 5, of the Convention, below).

Article 9. Public procurement and management of public finances

Paragraph 1 of article 9

1. Each State Party shall, in accordance with the fundamental principles of its legal system, take the
necessary steps to establish appropriate systems of procurement, based on transparency, competition
and objective criteria in decision-making, that are effective, inter alia, in preventing corruption. Such
systems, which may take into account appropriate threshold values in their application, shall
address, inter alia:

(a) The public distribution of information relating to procurement procedures and contracts,
including information on invitations to tender and relevant or pertinent information on the award of
contracts, allowing potential tenderers sufficient time to prepare and submit their tenders;

(b) The establishment, in advance, of conditions for participation, including selection and
award criteria and tendering rules, and their publication;

(c) The use of objective and predetermined criteria for public procurement decisions, in order
to facilitate the subsequent verification of the correct application of the rules or procedures;

(d) An effective system of domestic review, including an effective system of appeal, to ensure
legal recourse and remedies in the event that the rules or procedures established pursuant to this
paragraph are not followed;

(e) Where appropriate, measures to regulate matters regarding personnel responsible for
procurement, such as declaration of interest in particular public procurements, screening
procedures and training requirements.

(a) Summary of information relevant to reviewing the implementation of the article

The Netherlands indicated that it has implemented the provision under review and provided the
following information.

The Netherlands has a system of public procurement which implements the EU procurement
directives 2014/23/EU, 2014/24/EU and 2014/25/EU. Our procurement system therefore derives
from EU law, and it is based on safeguarding the principles of transparency, objectivity, non-
discrimination and equality. The general principles of Dutch civil law (including pre-contractual
good faith) also apply. This system ensures fair competition between market parties that participate
in tender procedures.

Please find below some more detailed information in relation to Article 9(1) of the Convention.

Legal framework
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The legal framework in the Netherlands consists of the Dutch Public Procurement Act or PPA
(Aanbestedingswet 2012), the Public Procurement Decree (Aanbestedingsbesluit), the
Proportionality Guide (Gids Proportionaliteit), the Works Procurement Regulations 2016
(Aanbestedingsreglement Werken 2016) and the European Single Procurement Document
(Uniform Europees Aanbestedingsdocument). The Dutch PPA, lower legislation and guidelines
apply to all public contracts.

Furthermore, the principle of proportionality is further defined in the Dutch Proportionality Guide,
in which the rules (voorschriften) explain how to take into account the proportionality principle and
are based on the ‘comply or explain’ principle. If a contracting authority does not comply with the
rules laid down in the Guide, it must be able to motivate these reasons.

Tendering procedures

For any tenders under the European threshold level, a European tendering procedure is not
obligatory. There are several national tendering procedures:

- the open procedure;

- the restricted procedure;

- the competitive dialogue;

- the negotiated procedure with prior publication of a contract notice;

- the negotiated procedure without prior publication of a contract notice.

When choosing a specific procedure, the contracting authorities should take into consideration the
principle of proportionality. The contracting authority also has to determine the time limit for
submitting tenders, taking into account the subject matter of the contract, the time required to
prepare the request or tender and the minimum time periods set out in Paragraph 2.3.2.3 of the PPA.
In addition, the principle of proportionality needs to be respected when setting out these minimum
terms and time limits.

During the procurement process, authorities must ensure that they give sufficient information to
tenderers. After the contract notice, information rounds are held in writing or otherwise. These
information rounds must be transparent. The contracting authority evaluates the bids on exclusion
grounds, the selection criteria and the award criteria. After the selection and award phase, the
contracting authority announces the results of the tender and publishes a contract award notice on
the results of the procurement procedure.

Publication of tenders

Under the PPA, government authorities are obliged to publish all their calls for tenders — both
national and European - on TenderNed’s announcement platform. TenderNed
(https://www.tenderned.nl/cms/) is the Dutch government's online tendering system and is a
certified supplier of the European publication platform Tenders Electronic Daily (TED).

In addition, there are also commercial operators that offer tendering services similar to those of
TenderNed. Although contracting authorities may use commercial operators for the purpose of
publishing their tender notices, these operators are nonetheless required to publish on TenderNed.
This process is facilitated by TenderNed through an import link, which allows the import of tender
notices created by other systems.

Changes during the procedure

Changes to the procedure, the contract and the requirements are covered by the underlying
principles of equal treatment as well as transparency. In this respect, changes to the procedure, the
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contract and the requirements are only permitted if these changes were included in the tender
documents by the contracting authority, provided that the provisions concerned were also drawn up
in a clear, precise and unequivocal manner. If there are material changes in the contract or the
procurement procedure itself, it is most probable that a new procurement procedure has to be
initiated, taking into account the full minimum timescale for submitting a tender and including the
possibilities to submit new questions about the tender documents.

Selection

The selection of tenderers is only permitted on the basis of the selection criteria provided for in the
tender documents. These criteria may refer either to the tenderer’s technical and/or professional
abilities or to the tenderer’s economic and/or financial position. Contracting authorities must always
consider the principles of objectivity, proportionality, transparency and non-discrimination.

Legal recourse and remedies

In the Netherlands, procurement law is considered civil law. A review of procurement is done by a
civil-law judge on request. Aside from court procedures, a special form of dispute resolution is
offered by the Dutch Procurement Experts Committee (Commissie van Aanbestedingsexperts).
This independent committee issues non-binding advice when a party (contracting authority or
tenderer) is of the opinion that procurement rules are violated in a specific procurement procedure.

There is a possibility of appeal. The remedies that can be obtained in summary proceedings are
diverse and include orders to:

a. suspend an ongoing tender procedure;
b. tender or retender a contract;
c. allow a tenderer to take part in the tender procedure; or

d. award a contract to a specific tenderer, provided that the contracting authority or entity still wants
to award the contract.

Tenderers who have not been selected and who disagree with the decision to grant the contract
award have (at least) 20 calendar days in which to institute summary proceedings, during which
period no contract may be awarded. This so-called standstill period is regulated by Section 2.127
of the PPA. Not observing this period results in the potential voidability of the contract.

Once the tender procedure has resulted in the conclusion of a contract, the PPA provides legal
grounds in Section 4.15 on which third parties can claim the annulment of the contract. These non-
exhaustive grounds include the violation of certain essential public procurement rules such as
publication requirements and the obligation to apply the aforementioned mandatory 20-day
standstill period. The claim for annulment must be made within 30 calendar days after the
notification of the conclusion of the contract, or within six months after the conclusion of the
contract if no notification has taken place.

In addition to provisional measures or the annulment of a contract, tenderers can also claim damages
caused by a breach of the public procurement rules. Damages can include tender costs as well as
lost profits, under certain circumstances.

Integrity/preventing conflicts of interests

The PPA requires contracting authorities to take appropriate effective measures in order to prevent,
identify and remedy conflicts of interest. Economic operators may be excluded from participation
in a procurement procedure where a conflict of interest cannot be effectively remedied by other,
less intrusive, means.
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Contracting authorities may ask tenderers to submit a ‘declaration of conduct’ (Gedragsverklaring
aanbesteden) in public procurement. Tenderers can obtain this document from Dienst Justis, which
is part of the Ministry of Justice and Security, as evidence that the tenderer is not legally disqualified
from bidding due to criminal proceedings or administrative restrictions.

The Dutch anti-corruption framework is built on the Public Administration Probity in Decision-
Making Act or ‘BIBOB’ as well as the associated BIBOB Office within the Ministry of Justice and
Security. The BIBOB Office conducts investigations of potential suppliers for issues such as
criminal prosecution or failure to pay taxes, which could potentially be deemed by the contracting
authority to be grounds for exclusion in some sectors.

Training and knowledge-sharing

Procurement training in the Netherlands is offered by a mix of public and private providers. Some
contracting authorities offer a wide range of in-house training for public procurers. PIANOo is the
Dutch expertise centre for public procurement, which is also responsible for improving
administrative capacity among public procurement practitioners. PIANOo has a help desk and
organises a wide range of training activities for public buyers throughout the year, including
workshops, conferences and topic-specific training sessions. It also directs its members to a long
list of private-sector skill-building organisations that cover procurement topics.

Public Procurement Act
Article 2.1

The provisions of or pursuant to Part 2 of this Act shall apply to public contracts for works the
estimated value of which is equal to or higher than the amount referred to in Article 4(a) of Directive
2014/24/EU, excluding turnover tax.

Article 2.52a

1. Communication and information exchange between a contracting authority and an economic
operator takes place using electronic means.

2. By way of derogation from the first paragraph, a contracting authority may offer economic
operators the possibility to use means other than electronic means in the tendering procedure in a
case referred to in points (a) to (d) of the first paragraph of Article 22 of Directive 2014/24/EU.

3. By way of derogation from the first paragraph, a contracting authority may offer economic
operators the opportunity to use means other than electronic means in the tender procedure, to the
extent necessary:

a. due to a breach of security of those electronic means, or

b. for the protection of the particularly sensitive nature of information which requires such a high
level of protection that it cannot be adequately ensured by means of electronic tools or means which
are generally available to entrepreneurs or which can be made available to entrepreneurs by
alternative means of access.

4. Communications for which no electronic means are used pursuant to the second paragraph shall
be made:

a.by post or other suitable carrier, or
b.by post or other suitable carrier and by electronic means.

5. An amendment to Article 22, paragraph 1, points (a) to (d), of Directive 2014/24/EU shall apply
for the purposes of this Article from the date on which the relevant decision of the European
Commission enters into force.
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6. Our Minister shall publish a decision as referred to in the fifth paragraph in the Government
Gazette.

Article 2.86

1. A contracting authority shall exclude from participation in a tender procedure a candidate or
tenderer against whom a conviction as referred to in the second paragraph has been pronounced by
a final judicial decision and which is known to the contracting authority as a result of verification
in accordance with Articles 2.101 , 2.102 and 2.102a or on any other grounds.

2. For the purposes of the first paragraph, convictions relating to:

a. participation in a criminal organisation within the meaning of Article 2 of Council Framework
Decision 2008/841/JHA of 24 October 2008 on the fight against organised crime (OJ 2008, L 300);

b. bribery within the meaning of Article 3 of the Convention on the fight against corruption
involving officials of the European Communities or officials of Member States of the European
Union (OJ 1997 C 195) and of the first paragraph of Article 2 of Council Framework Decision
2003/568/JHA of 22 July 2003 on combating corruption in the private sector (OJ 2003 L 192);

c. fraud within the meaning of Article 1 of the Convention on the protection of the Community's
financial interests (OJ 1995, C 316);

d. money laundering within the meaning of Article 1 of Council Directive 91/308/EEC of 10 June
1991 on prevention of the use of the financial system for the purpose of money laundering (OJ L
1991, L 166) as amended by Directive No 2001/97/EC of the European Parliament and of the
Council (OJ L 2001, 344);

e. terrorist offences or offences related to terrorist activities within the meaning of Articles 1, 3 and
4 of Council Framework Decision 2002/475/JHA of 13 June 2003 on combating terrorism (OJ EU
2002, L 164);

f. child labour and other forms of trafficking in human beings as defined in Article 2 of Directive
2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and
combating trafficking in human beings and protecting its victims, and replacing Framework
Decision 2002/629/JHA (OJ 2011, L 101).

3. A contracting authority shall also exclude a candidate or tenderer from participating in a tender
procedure if a person who is a member of the administrative, management or supervisory body or
who has powers of representation, decision-making or control within it has been the subject of an
irrevocable conviction as referred to in the second paragraph of which the contracting authority is
aware.

4. A contracting authority shall also exclude a candidate or tenderer from participating in a
procurement procedure if the contracting authority is aware that it has been established by a final
and binding judicial or administrative decision in accordance with the legal provisions of the
country in which the candidate or tenderer is established or in accordance with national legal
provisions that the economic operator is in breach of its obligations to pay taxes or social security
contributions.

5. The fourth paragraph shall not apply if the candidate or tenderer has fulfilled his obligations by
paying the taxes or social security contributions due, including any accrued interest or penalties
where applicable, or by making a binding arrangement for the payment thereof.

6. Convictions as referred to in the second paragraph shall in any event include convictions pursuant
to Articles 134a, 140, 140a, 177,178 , 225,226,227 ,227a,227b, 273f, 285, third paragraph
,323a, 328ter, second paragraph , 420bis , 420ter or 420quater of the Criminal Code , or convictions
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for violation of the offences referred to in Article 83 of the Criminal Code , if the provisions of that
article have been met.

7. When applying the first paragraph, the contracting authority shall only take into account judicial
decisions which have become final in the five years preceding the date on which the request to
participate or tender was submitted.

Article 2.87

1. The contracting authority may exclude a tenderer or candidate from participating in a tender
procedure on the following grounds:

a. the contracting authority shall demonstrate by any appropriate means that the candidate or
tenderer has breached one or more of the obligations referred to in the second paragraph of Article
2.81;

b. the tenderer or candidate is bankrupt or in liquidation, his activities have ceased, he is subject to
a suspension of payments or a (bankruptcy) agreement, or the candidate or tenderer is in another
comparable situation as a result of a similar procedure under laws and regulations applicable to him;

c. the contracting authority can demonstrate that the tenderer or candidate has committed a serious
error in the exercise of his profession, which may cast doubt on his integrity;

d. the contracting authority has sufficient plausible evidence to conclude that the tenderer or
candidate has concluded agreements with other economic operators aimed at distorting competition;

e. a conflict of interest within the meaning of Article 1.10b cannot be effectively resolved by other
less drastic measures;

f. due to the previous involvement of the tenderer or candidate in the preparation of the tender
procedure, a distortion of competition as referred to in Article 2.51 has occurred which cannot be
remedied by less drastic measures;

g. the tenderer or candidate has demonstrated significant or persistent shortcomings in the
performance of a material requirement of a previous government contract, a previous special sector
company contract or a previous concession contract and this has led to the early termination of that
previous contract, to damages or to other comparable sanctions;

h. the tenderer or candidate has been guilty of serious misrepresentation in providing the
information necessary to verify the absence of grounds for exclusion or compliance with the
suitability requirements or has withheld such information, or has been unable to provide the
supporting documents referred to in Articles 2.101 and 2.102 ;

1. the tenderer or candidate has attempted to unduly influence the decision-making process of the
contracting authority, to obtain confidential information which could give him undue advantages
in the procurement procedure, or has negligently provided misleading information which could
have a material influence on decisions concerning exclusion, selection and award;

J. the contracting authority demonstrates by any appropriate means that the tenderer or candidate
has failed to meet his obligations to pay taxes or social security contributions.

2. The contracting authority shall take into account when applying:

a. the first paragraph, part a, only a breach of the obligations referred to in that part which occurred
in the three years preceding the time of submission of the request to participate or registration;

b. the first paragraph, part c, only serious errors that occurred in the three years preceding the time
of submission of the request to participate or registration;
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c. the first paragraph, part d, only decisions as referred to in Article 4.7, first paragraph, parts ¢ and
d, which have become irrevocable in the three years preceding the application;

d. the first paragraph, part g, only shortcomings that occurred in the three years preceding the time
of submission of the request for participation or registration;

e. the first paragraph, part h, only situations in which false statements have been made, information
has been withheld or supporting documents have not been submitted which occurred in the three
years preceding the date of submission of the request to participate or the registration;

f. the first paragraph, part i, only undue influences on the decision-making process that occurred in
the three years preceding the time of submission of the request to participate or registration;

g. the first paragraph, part j, only the failure to comply with the payment obligations referred to in
that part that were established in the three years preceding the time of submission of the request to
participate or registration.

3. Article 2.86, fifth paragraph , applies mutatis mutandis to the case referred to in the first
paragraph, part j.

Article 2.90

1. After using the online database of e-Certis certificates, a contracting authority may impose
suitability requirements on candidates and tenderers.

2. The suitability requirements referred to in the first paragraph may concern:
a. the financial and economic capacity;

b. technical and professional competence;

c. professional qualifications.

3. If the contracting authority sets suitability requirements as referred to in the second paragraph,
under a, these requirements shall not relate to the level of the total turnover and the turnover of the
business activity that is the subject of the public contract, unless the contracting authority provides
compelling reasons for this in the tender documents.

4. The contracting authority shall only impose suitability requirements which can guarantee that a
candidate or tenderer has the legal capacity and financial resources and the technical and
professional competence to carry out the public contract.

5. If the suitability requirements referred to in the second paragraph, under a, relate to the level of
the total turnover and the turnover of the business activity that is the subject of the public contract,
that requirement shall not be higher than:

a. three times the estimated value of the contract;

b. if the contract is divided into lots, three times the value of a lot or a cluster of lots to be executed
simultaneously;

c. in the case of an order based on a framework agreement, three times the value of the specific
orders which must be carried out simultaneously;

d. if the order is based on a framework agreement, the value of the specific orders of which is not
known, three times the value of the framework agreement;

e. in the case of a dynamic purchasing system, three times the expected maximum size of the
specific contracts to be awarded under that system.
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6. When setting suitability requirements as referred to in the second paragraph, part a, the
contracting authority may require that the candidate or tenderer:

a. provides information about its annual accounts;
b. has an appropriate level of occupational risk insurance.

7. Where the contracting authority requests information on data from the annual accounts, it shall
specify in the tender documents the transparent, objective and non-discriminatory methods and
criteria according to which the requested data must have been determined.

8. When preparing and concluding a contract, a contracting authority shall only impose
requirements on the tenderer and the tender that are related to and reasonably proportionate to the
subject matter of the contract.

Article 2.106

1. The invitation to tenderers referred to in Article 2.105 shall state the internet address where the
tender documents can be directly accessed.

2. By way of exception to the first paragraph, the invitation to the candidates referred to in Article
2.105 shall contain a copy of the tender documents in a case referred to in Article 2.66, third or
fourth paragraph , where the tender documents are not yet freely, directly, fully and free of charge
available.

3. The invitation to candidates referred to in Article 2.105 shall contain the information referred to
in Annex IX, Section 1, to Directive 2014/24/EU.

Article 2.110

1. When applying the competitive dialogue, the public contract is awarded on the basis of the
criterion of the most economically advantageous tender based on the best price-quality ratio.

2. A contracting authority shall specify in the notice of a public contract the needs and requirements
which it defines in that notice or in the descriptive document.

3. A contracting authority shall also state in the notice or descriptive document the selected award
criteria as well as an indicative timetable and shall provide in that notice or descriptive document a
description of the selected award criteria.

4. A contracting authority shall open a dialogue with the candidates selected in accordance with
paragraph 2.3.6.3 in order to determine which resources are appropriate to meet its needs in the best
possible way.

5. During the dialogue, the contracting authority can discuss all aspects of the public contract with
the selected candidates.

6. During the dialogue, the contracting authority shall ensure equal treatment of all tenderers and
shall not provide information that could favour one or more tenderers over others.

7. The contracting authority shall not communicate to the other participants the proposed solutions
or other confidential information provided by a participant in the dialogue without the consent of
the participant concerned to the disclosure of the specific information concerned.

Article 2.113

The contracting authority shall assess the tenders against the standards, functional requirements and
performance requirements set by it in the tender documents.

Article 2.114
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1. The contracting authority awards a public contract on the basis of the tender that, in the opinion
of the contracting authority, is the most economically advantageous.

2. The most economically advantageous tender is determined by the contracting authority on the
basis of:

a. best value for money,

b. lowest costs calculated on the basis of cost-effectiveness, such as the life cycle costs referred to
in Article 2.115a, or

c. lowest price.
[...]
Article 2.127

1. A contracting authority shall observe a suspensive period before concluding the contract
envisaged by the award decision.

2. The suspensive period referred to in the first paragraph commences on the day after the date on
which the notification of the award decision is sent to the tenderers and candidates concerned.

3. The suspensive period referred to in the first paragraph shall be at least 20 calendar days.
4. A contracting authority need not apply the first paragraph if:

a. this Act does not require publication of the notice of the public contract by means of the electronic
tendering system;

b. the only tenderer involved is the one to whom the public contract is awarded and there are no
other candidates involved;

c. this concerns contracts based on a framework agreement or specific contracts based on a dynamic
purchasing system as referred to in Section 2.4.2 .

Article 2.131

If, during the suspensive period referred to in the first paragraph of Article 2.127 , an immediate
provisional measure is requested with regard to the award decision in question, the contracting
authority shall not conclude the agreement envisaged by that decision until the court or arbitral
tribunal has taken a decision on the request for interim measures and the suspensive period has
expired.

Article 4.13

1. Our Minister shall be responsible for setting up, maintaining, operating and securing an electronic
system for tenders, by means of which:

a. the prior information notices and notices shall be sent to the European Commission for
publication in the Official Journal of the European Union;

b. prior information notices, announcements and other information may be published and made
available in the context of a tender procedure;

c. forms as referred to in Article 4.14, first and second paragraphs , are made available;

d. information for the purpose of the application and compliance with this Act and with Directives
2014/23/EU, 2014/24/EU and 2014/25/EU may be provided, including electronic manuals for
contracting authorities and special sector companies;
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e. a company file is made available in which tenderers can securely store their data and documents
and make them available to a contracting authority or special sector company;

f. tenders for public contracts, special sector contracts and concession contracts may be submitted;

g. data are collected for the purpose of fulfilling the statistical obligations under Directives
2014/23/EU, 2014/24/EU and 2014/25/EU;

h. data are collected for the purpose of reporting by Our Minister to both Houses of the States
General.

2. Rules may be laid down by ministerial regulation regarding access to and connection to the
electronic tender system for the purpose of making announcements as referred to in the first
paragraph, parts a and b.

3. The electronic system referred to in the first paragraph shall provide interfaces for the connection
and automated exchange of data with data processing systems of contracting authorities or special
sector companies and of undertakings offering consultancy and support services.

Article 4.27

Our Minister shall promote the establishment of a committee whose purpose is to provide
independent advice on complaints relating to tender procedures.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

Dutch Public Procurement Expertise Centre PIANOo reported the following numbers of public
contract awards on the basis of a public procurement procedure: 6.505 in 2017, 7.252 in 2018 and
7.456 in 2019. The numbers of appeals in public procurement procedures are 153 in 2017 and 129
in 2018. All data is public. All data is public and communicated to Parliament. The statistics for
2019 are not yet available.

The Netherlands is currently conducting research on legal remedies for public procurement. Its
results will be published by the end of 2019. There are older research papers in Dutch available.

The Ministry of Economic Affairs and Climate Policy previously conducted research on public
procurement court cases within the Netherlands in 2012 and 2014; also see
https://www.rijksoverheid.nl/documenten/rapporten/2015/07/08/aanbestedingsrechtspraak-in-
nederland-2012-en-2014.

Furthermore, the Procurement Experts Committee publishes a report on the work of the Committee
each year; also see https://www.rijksoverheid.nl/documenten/rapporten/2018/05/22/5e-periodieke-
rapportage-commissie-van-aanbestedingsexperts.

See https://zoek.officielebekendmakingen.nl/kst-34252-13.html

The measures concerned are:
- Further professionalization of public procurement
- Improved complaints resolution on a local level
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- Expanding the possibilities for appeal in procurement lawsuits

- Clarifying the role of the committee of procurement experts

- Limiting excess application of clauses arranging forfeiture of rights

- Exploring the possibilities under the Act on experiments in the administration of
justice

- Exploring a role for the committee of procurement experts as a “big stick” in
situations where local complaints resolution is not yet adequate

- Exploring suspension of procurement procedures awaiting complaints resolution

- Monitoring complaints resolution in public procurement

The latter three measures were added in reaction to parliamentary questions which can be
found through this link (in Dutch): https://zoek.officielebekendmakingen.nl/ah-tk-
20192020-582.html

Corruption is not within the scope of any of these measures. A full elaboration of the above
measures is expected to be announced in the beginning of 2021.

Via the above link mentioned under question 1 above
(https://zoek.officielebekendmakingen.nl/kst-34252-13.html) you can find a report (in
Dutch) on jurisprudence in the field of public procurement in the years 2016-2018. This is
the document named blg-894187. It shows that the number of cases brought before court was
between 164 and 129 per year in the years 2016-2018. About three quarters of cases are won
by the contracting authority. Please see the following link (page 5): file:///H:/Downloads/blg-
894187.pdf

Next to that, the Dutch procurement act (Aanbestedingswet 2012) states in article 1.10b that
a contracting authority should take appropriate measures to avoid any form of fraud,
corruption and conflicts of interest in the course of a procurement procedure.

Public Procurement Act 2012

Article 1.10b [Prevention of fraud, corruption and conflicts of interests]

1. A contracting authority or a special sector company shall take appropriate measures to
prevent, acknowledge and resolve any fraud, preferential treatment, corruption and conflicts
of interests effectively during a tendering procedure, in order to avoid distortion of
competition, guarantee the procedure's transparency and ensure the equal treatment of all
economic operators.

2. Conflicts of interests, as provided for in paragraph 1, include in any case the situation
where staff members of the contracting authority, the special sector company or the
organisation under public or private law acting on behalf of the contracting authority or the
special sector company, which offers an additional purchasing activity on the market, which
are involved in the implementation of the tendering procedure or can influence the result of
this procedure, have financial, economic or other personal interests, directly or indirectly,
that may be deemed to compromise their impartiality or independence in this procedure.
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This in in line with article 24 of Directive 2014/24/EU. Additionally, article 2.87 (1) (c)
states that a contracting authority can exclude a bidder if they can demonstrate by appropriate
means that the economic operator is guilty of grave professional misconduct, which renders
its integrity questionable. This is in line with art. 57 (4 ) (c) of directive 2014/24/EU.

The Netherlands Court of Audit (NCA) is the Supreme Audit Institution (SAI) and is by our
Constitution charged with the annual audit of the annual financial reports of each ministry. Given that
the NCA, annually write reports and issue opinions per ministry we annually perform a risk assessment
per ministry. For each of the processes and parts of the financial statements we determine what the
inherent and internal control risks are. Based on the chances and impacts of the risks the NCA write
an audit plan per ministry.

Quite often procurement is seen as a significant risk for ministries, so they need to act accordingly
when performing the audits. When checking for procurement they check:

I. the effectiveness of the internal controls regarding procurements; and
2. individual procurements.
1. Effectiveness of the internal controls

They expect that each ministry has taken the right measures to comply with the (EU and national)
procurement regulations. More specifically, the NCA have developed 8 key controls that they expect
to be implemented by the ministries. These include:

- The ministry/purchasing organization has drawn up a policy for the choice of suppliers that are
invited to submit a tender. Also for contracts with a value lower than the European tender threshold
the choice for the supplier has to be motivated.

- Internal control of compliance with procurement laws and regulations and internal procurement
procedures

- Up to date and complete purchasing and (European) tender calendar
- Correct and complete contract register

- Mandatory consultation with the purchasing or legal department in case of intended purchases
above the threshold of single tendering (€ 33.000 excluding VAT). So no purchases above € 33.000
can be made without the knowledge of the purchasing or legal department.

- Periodic performance of spend analyses in which all the expenditures of the last 4 years are put
into one file and are compared. In this analysis, among other things, the expenditures should be
checked for any payments to a supplier while there was no European tender, payments to a supplier
while there was a contract with a different supplier, payments to a supplier while the contract has
expired, payments to a supplier where the contract is missing.

- Procedure that if a ministry in exceptional cases does not want to obey the procurement
regulations the highest management must give its approval

- Presence and completeness of purchase files for each procurement
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(For more info on these key controls, see the NCA website in Dutch:
https://www.rekenkamer.nl/onderwerpen/verantwoordingsonderzoek/over-dit-
onderzoek/beoordelingskaders/beoordelingskader-inkoopbeheer)

The NCA check these key controls by interviews and inspecting documents. If one or more of the key
controls are not present or not working, they can qualify the tender/purchase management as
shortcoming in our reports. By qualifying a shortcoming, they force the ministry to come with an
improvement plan. In the next years, they will follow the improvements.

2. Individual procurements.

For each type of tender (e.g. under the threshold, the open procedure, the restricted procedure, the
competitive dialogue) the NCA checks whether the tender is in line with the regulations. For example,
they check for the publication of the tender, the opening of the save, if the requirements from the
ministry are reasonable, if the requirements are indeed fulfilled in the accepted offer and if the rating
of the participating companies is done correctly.

When a contract is not a new contract but an extension or enlargement of an existing contract they
check if this is allowed.

The number of individual procurements the check depends on the materiality level, their risk
assessment and their assessment of the effectiveness of the internal controls. If the NCA finds
irregularities, they first will have to evaluate the impact of these irregularities on their initial risk
assessments and on their judgments of the effectiveness of internal control. For their estimation of the
total error rate in the financial statements, they have to decide whether to just add the errors up or to
extrapolate them. If the estimated irregularities are higher than a certain threshold, they cannot give an
unqualified opinion to the financial statements.

When performing these audits they make use, where possible, of the work of the centralized internal
audit service of the national government: the Central Government Audit Service.

The NCA has no other powers than to audit and to issue our reports to the Parliament. They do not
have the power of issuing penalties in cases of errors, like some of the SAIs in southern countries have,
often called ‘tribunals des comptes’.

However, for performing their audits they have been given the power of unrestricted access to all
government information sources.

The reports are send to House of Parliament (the House of Representatives and the Senate) and made
publicly available on their website. Reported shortcomings (of each ministers’ control over compliance
with EU and national procurement regulations) have to be met by actions by ministers to improve the
internal control, which are monitored by the NCA and made visible to House of Parliament. Members
of House of Parliament are in the end empowered to decide whether continuation of lack of control
will have consequences for their thrust in the minister’s capabilities, if they lack trust, they are the ones
who in the end have the power to send the minister away, when needed.
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Central (Government) Audit Service:

The Central Government Audit Service (ADR) conducts the accountants audit within the government,
provides audits on request and promotes cooperation between the different departments in the area of
governmental auditing. The Central Audit Service is the independent internal auditor of the Central
Government and the Audit Authority in the Netherlands for the European Commission. The ADR is
part of the Ministry of Finance and falls directly under the Deputy Secretary General. The ADR works
on behalf of the ministries. In order to be able to develop good reporting standards for the public sector,
but especially for the national government, the ADR follows international developments in the field
of financial reporting. Such as IPSAS.

In Article 1.1 of the Accounting Act 2016, the ADR is defined as "the service component of the"
Ministry of Finance charged with the performance of the audit function at the State”. The by the

The statutory duty to be performed by ADR is based on Article 2.37, first paragraph, of the Accounting
Act 2016 (CW 2016), which states that the ADR prepares reports on the annual reports

(which are sent to the Court of Audit by the Minister of Finance). The powers of the ADR are laid
down in the Central Government Audit Service Decree: in Article 5 for what concerns the tasks
referred to in Article 3 (statutory task) and in Article 8 with regard to the tasks referred to in Article 7
(demand-driven services).

Article 3 of the Central Government Audit Service Decree elaborates on the task that follows from
Article 2.37, first paragraph, of de CW 2016. This task includes providing assurance in the form of a
auditor's opinion on the fairness of the financial statements in the departmental annual report and
conducting research into the budget management conducted, the financial management, material
business operations and the records kept for that purpose. Also, research to the preparation of the non-
financial information included in the annual report is part from the statutory duty. The product of the
statutory task is the annual audit report at the annual report and the auditor's report contained therein.
Furthermore, the ADR is based on Article 3 of the Decree on the State Audit Service charged with
investigating the annual financial report of the Empire and to the Central Administration of the
Treasury of the Government. In addition, the ADR can pursuant to Article 3 of the Central Government
Audit Service Decree, are instructed by a minister to conduct research into a 'major project' designated
by the House of Representatives.

In the context of Article 7 of the Central Government Audit Service Decree, the ADR performs at the
request of the political and official leadership also so-called demand-driven investigations into policy
and the business operations. The ADR can also provide an auditor's report on the basis of this article
in the annual accounts of agencies. Finally, the ADR carries out under Article 7,preamble and under
d, of the Central Government Audit Service Decree on behalf of the relevant ministers carry out work
on behalf of the European Commission, whereby the regulations of the European regulations are
leading. In this context, the ADR is the audit authority funds or acts as a certifying body. Furthermore,
the ADR is charged with carrying out monitoring activities over other Community programs and the
ADR responsible for controlling the own resources to be paid to the European Union.
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Due to its role as an independent internal auditor, the ADR may provide services that pose a threat do
not provide forms for compliance with the fundamental principles. An example of this is (structural)
support or administrative services. Such work lead to the risk of self-assessment and are therefore a
threat to objectivity and independence.

Article 3 of the Central Government Audit Service Decree sets out the tasks relating to the
investigation of central government accountability and management. This includes the task of carrying
out an annual investigation into the financial and non-financial accounting information in the annual
reports.

Please see the (not-official) translation of the relevant articles of the Decree below and Annex D for a
translation of the Government Accounts Act 2016.

Central Government Audit Service Decree
Paragraph 3 The investigation into central government accountability and management

Article 3. Duties with regard to the investigation into the accountability and management of
central government

1 Our Minister of Finance instructs the Central Government Audit Service to conduct an annual
investigation into:

a. the financial reporting information in the annual reports, as referred to in Articles 1.1 and 2.31 of
the Government Accounts Act 2016;

b. the non-financial accounting information in the annual reports, referred to in Articles 1.1 and 2.31
of the Government Accounts Act 2016.

2 Our Minister of Finance assigns to the Central Government Audit Service the task of carrying out
investigations into budget management, financial management, material business operations and the
administrations of central government kept for that purpose.

3 Our Minister of Finance assigns to the Central Government Audit Service the task of:

a. to conduct an annual review of the financial reporting information in the Central Government's
Annual Financial Report, as referred to in Article 2.35 of the Government Accounts Act 2016;

b. to conduct an investigation into the central administration of the State Treasury, as referred to in
Article 4.17 of the Government Accounts Act 2016.

4 Our Ministers may instruct the Central Government Audit Service to conduct an investigation into a
major project designated by the House of Representatives of the States General.

5 The investigation referred to in the preceding paragraphs shall be conducted under the supervision
of an accountant as referred to in Article 393(1) of Book 2 of the Dutch Civil Code.
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Article 4. Scope of tasks with regard to the investigation into the accountability and management
of central government

1 The investigation, referred to in Article 3, first paragraph, opening words and under a, and the third
paragraph, under a, is aimed at verifying whether the standards referred to in Articles 3.8, first
paragraph, and 3.10 of the Government Accounts Act 2016.

2 The investigation, referred to in Article 3, first paragraph, preamble and under b, is aimed at verifying
whether the standards referred to in Article 3.9 of the Government Accounts Act 2016 have been met.

3 The investigation, as referred to in Article 3, paragraphs 2 and 3, under b, is aimed at verifying
whether the standards referred to in Articles 3.2 to 3.5 of the Government Accounts Act 2016 have
been met.

4 The investigation, referred to in Article 3, fourth paragraph, is aimed at verifying whether the
standards referred to in the Major Projects Regulations have been met.

Article 5. Information and consultation of documents due to the tasks relating to the
investigation into the accountability and management of central government

1 Our Ministers and the Boards are bound by the Central Government Audit Service:
to provide the information that may be important for the investigation referred to in Article 3;

b. to make available for that purpose all goods, records, documents and other information carriers
whose consultation may be of importance for the investigation referred to in Article 3.

2 The first applies mutatis mutandis if an administration or the related tasks are outsourced to a third
party.

Article 6. Reports in connection with the tasks related to the investigation into the accountability
and management of central government

1 The results of the investigation, as referred to in Article 3, first and second paragraph, are recorded
annually for each annual report in a report as referred to in Article 2.37, first paragraph, of the
Government Accounts Act 2016.

2 The report, referred to in the first paragraph, contains an auditor's report in which an auditor's opinion
is given on the fairness of the financial statements included in the annual report. The financial
statements include:

a. the statement of account with the accompanying financial notes;
b. if applicable, the summary accountability statement of the agencies with the accompanying notes;
c. the trial balance with the accompanying notes;

d. the report on the legality of the results of the budget implementation, which is included in the
explanation of the conduct of business;
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e. if applicable, the overviews with the data referred to in Articles 4.1 and 4.2 of the Standards for
Remuneration Act.*®

3 Findings are reported on the results of the investigation, as referred to in Article 3, first paragraph,
opening words and under b, and second paragraph.

4 The reports referred to in Article 3, paragraphs 1 and 4, are presented to Our Minister concerned, the
relevant council or the House of Representatives of the States General.

5 Our Minister concerned or the relevant board will be informed by or on behalf of Our Minister of
Finance if the investigation referred to in Article 3 gives cause to do so.

§ 4. Other duties and powers
Article 7. Other tasks

1 Our Ministers and the Boards may instruct the Central Government Audit Service to conduct an
investigation into: a. the policy and operational management of Our Minister concerned or the
performance of duties and operational management of the relevant council;

b. the annual accounts of an agency, as referred to in Article 1 of the Agencies Regulation;

c. the performance of duties by the legal entities, limited partnerships, general partnerships and the
natural persons referred to in Article 6.1, opening words and under a to c, of the Government Accounts
Act 2016;

d. compliance with the conditions set for the management and accounting of the subsidy, loan,
guarantee, contribution in kind or the tax allowance by the legal entities, limited partnerships, general
partnerships and natural persons, referred to in Article 6.1, preamble and under a to ¢ of the 2016
Government Accounts Act.

2 Our Minister of Finance may instruct the Central Government Audit Service to conduct an
investigation into the statement on the expenditure of European funds in shared management by the
Member State of the Netherlands, as referred to in Article 6.9 of the Government Accounts Act 2016.

3 The investigation referred to in paragraph 1, opening words and under b and d and paragraph 2, shall
be conducted under the supervision of an accountant as referred to in article 393, paragraph 1, of Book
2 of the Dutch Civil Code.

Article 8. Information and consultation of documents due to other tasks

Articles 5 and 6, paragraph 5, apply mutatis mutandis to the tasks referred to in Article 7.

Article 9. Reports in connection with other tasks

48 For an English translation, see: Standards for Remuneration Act (The Netherlands) | Publication | Government.nl
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1 The results of the investigation, as referred to in Article 7, are recorded in a report.

2 The report is presented to Our Minister concerned or the relevant board.

§ 5. Evaluation and other provisions
Article 10. Evaluation of tasks and organization

1 Our Minister of Finance shall ensure that the organization of the Central Government Audit Service
and the performance of the tasks referred to in Articles 3 and 7 are evaluated every five years. The
results of the evaluation are recorded in a report.

2 Notwithstanding the first paragraph, a shorter term may be applied for the period of five years
referred to in the first paragraph, at the request of the Interdepartmental Committee for the Central
Government Audit Service, as referred to in Article 11.

Article 11. Interdepartmental Committee for the Central Government Audit Service

1 There is an interdepartmental committee for the Central Government Audit Service.

2 The Secretary-General of the Ministry of Finance chairs the interdepartmental committee for the
Central Government Audit Service.

3 The committee consists of at least two secretaries-general of the ministries.

4 The task of the committee is:
a. supervising the quality of the services provided by the Central Government Audit Service;

b.discussing the annual plan and the annual report and, if applicable, the transparency report of the
Central Government Audit Service;

c. advising on the evaluation referred to in Article 10.

(b) Observations on the implementation of the article

The Netherlands has a decentralized government system and, therefore, a decentralized
procurement system, the legal framework for which is established by the Public Procurement Act,
the Public Procurement Decree, the Proportionality Guide, the Works Procurement Regulations
2016 and the European Single Procurement Document. The Public Procurement Act is based on the
European Union procurement directives 2014/23/EU, 2014/24/EU and 2014/25/EU. For tenders
with a value equal to or above the European Union thresholds, a European Union tendering
procedure is obligatory (art. 2.1 of the Public Procurement Act). For tenders with a value below the
European Union thresholds, part I of the Public Procurement Act applies.

Under the Public Procurement Act, government authorities are obliged to publish all calls for
tenders on the TenderNed platform (chap. 2.3 and art. 4.13). Tenderers are selected on the basis of

175



award criteria (chap. 2.3.8) and, in specific cases, on the basis of selection criteria (chap. 2.3.6)
provided for in the tender documents (art. 2.3.3).

After the provisional award decision, unsuccessful tenderers have 20 calendar days to appeal and
institute summary proceedings, during which period no contract may be awarded (arts. 2.127 and
2.131 of the Public Procurement Act). A request for a review by a civil law judge can be made. In
addition to the judicial procedure, a special form of dispute resolution is offered by the Committee
of Procurement Experts, which issues non-binding advice when a party claims that procurement
rules have been violated (art. 4.27 of the Public Procurement Act).

Economic operators must be excluded from participating in a procurement procedure in case of
convictions for, among other offences, corruption and fraud, and may be excluded from
participating in a procurement procedure where a conflict of interest cannot be effectively remedied
(arts. 2.86 and 2.87 of the Public Procurement Act).

The Dutch Public Procurement Expertise Centre, PIANOo, is responsible for, inter alia, organizing
training activities and improving administrative capacity among public procurement practitioners.

Paragraph 2 of article 9

2. Each State Party shall, in accordance with the fundamental principles of its legal system, take
appropriate measures to promote transparency and accountability in the management of public
finances. Such measures shall encompass, inter alia:

(a) Procedures for the adoption of the national budget;

(b) Timely reporting on revenue and expenditure;

(c) A system of accounting and auditing standards and related oversight;

(d) Effective and efficient systems of risk management and internal control; and

(e) Where appropriate, corrective action in the case of failure to comply with the requirements
established in this paragraph.

(a) Summary of information relevant to reviewing the implementation of the article
The Netherlands indicated that it has implemented the provision under review and provided the
following information.

The Netherlands is in compliance with this provision. The fundament of the national Dutch public
finances lies in the Government Accounts Act 2016. This law describes the rules and regulations
with regard to the management of the public finances as well as the mandatory measures which
should be taken in order to promote transparency and accountability.

Based on the Government Accounts Act, ministry of Finance and other ministries adopted
subordinated regulations which give guidance on how to implement different measures.

Government Accounts Act
Article 1.1. Definitions
agency: a revenue-expense agency or a liability-cash agency;

Central Government Audit Service: the department of the Ministry of Finance responsible for
exercising the audit function within the Central Government;

176



profit-cost agency: a department of a ministry that has been designated as a profit-cost agency on
the basis of Article 2.20, first paragraph ;

accrual system: the financial and administrative system of accounts in which the monetary values
of the consumption of goods and services (expenses) in a year and the monetary values of the rights
to receipts (benefits) that arise in that year are recorded as expenditure and receipts in a year;

[...]
Article 2.23. Submission of the national budget

1. We submit the proposals for legislation for the adoption of the budget statements to the House of
Representatives of the States General on the third Tuesday in September of the year preceding the
budget year.

2. Notwithstanding the first paragraph, We may authorise Our Minister of Finance to submit
proposals for legislation to establish the budget statements to the House of Representatives of the
States General.

3. On the day of the submission of the proposals for legislation establishing the budget statements,
Our Minister of Finance shall submit the Budget Memorandum to the States General.

4. The Budget Memorandum contains at least:

a. the overall budgetary picture for the budget year in question and the four subsequent years of the
national budget and the budget discipline sectors not included in the national budget;

b. the budgetary considerations on the proposed policy for the collective sector;

c. an overview of expenditure and receipts in the budgets for the budget year and the four subsequent
years.

Article 2.24. Entry into force of proposed laws on budget statements

The proposals for laws establishing the budget statements provide for a provision regulating the
entry into force. This provision determines the entry into force on 1 January of the year to which
the budget statements relate.

Article 2.28

Our Ministers, each with regard to the policy for which he is responsible, shall send annually in
December, no later than three days before the start of the recess of the House of Representatives of
the States General, to both Houses of the States General, an overview of major changes in the
expenditure, obligations and receipts of the budget year that are not included in the bills to be
submitted by 1 December at the latest pursuant to Article 2.26 .

Article 2.29. Composition and content of the accountability of the State

1. The government's responsibilities include:

a. the annual reports referred to in Article 2.31 ;

b. the Annual Financial Report of the Government, referred to in Article 2.35 .

2. Our Ministers, each with regard to the budget for which he is responsible, shall draw up an annual
report after the end of a budget year.

3. At the end of a budget year, our Minister of Finance draws up the Central Government's Annual
Financial Report.

Central Government Audit Service Decree
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Article 3. Tasks relating to the investigation into the accountability and management of the State

1. Our Minister of Finance assigns the Central Government Audit Service the task of conducting
annual research into:

a. the financial accountability information in the annual reports referred to in Articles 1.1 and 2.31
of the Government Accounts Act 2016 ;

b. the non-financial accountability information in the annual reports, referred to in Articles 1.1 and
2.31 of the Government Accounts Act 2016 .

2. Our Minister of Finance assigns the Central Government Audit Service the task of conducting
research into the budget management, financial management, material business operations and the
administrations maintained for that purpose by the Central Government.

3. Our Minister of Finance assigns the Central Government Audit Service the task of:

a. to conduct an annual investigation into the financial accountability information in the Central
Government's Annual Financial Report, as referred to in Article 2.35 of the Government Accounts
Act2016;

b. to conduct research into the central administration of the State Treasury, as referred to in Article
4.17 of the Government Accounts Act 2016 .

4. Our Ministers may instruct the Central Government Audit Service to conduct an investigation
into a major project designated by the House of Representatives of the States General.

5. The investigation referred to in the preceding paragraphs shall be carried out under the
supervision of an accountant as referred to in Article 393, first paragraph, of Book 2 of the Civil
Code .

Please describe (cite and summarize) the measures/steps your country has taken, if any, (or is
planning to take, together with the related appropriate time frame) to ensure full compliance
with this provision of the Convention.

As stated in the answer above, the Netherlands has the Government Accounts Act 2016 which
serves as the fundament of the financial management of the public finances of the national
government. Based on this law, the Ministry of Finance has formulated rules and regulations in
order to promote transparency and accountability. Examples of this underlying rules and regulations
are:

- Instructions, including the planning of the procedures with regards to the adoption and
discharge of the national budget. These instructions promote transparency and secure the uniformity
of the presentation of the budget and the annual reports.

- Regulation with regard to the accounting and auditing standards.
- Regulation with regard to the financial management of the national public institutions.

- Training of personnel: financial management, auditing, preventing and detecting fraud, the
national budget process etc.

- Concerning the audit and control of the national public finances, the Netherlands knows 4 lines
of defence. At first the department of economic and finance (of the different ministries) has a
responsibility, the Ministry of Finance has an important rule-making and monitoring role, the
Central Government Audit Service conducts the accountants audit within the government, provides
audits on request and promotes cooperation between the different departments in the area of
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governmental auditing, and finally the Supreme Audit Institution gives an opinion on the
accountability of the annual reports.

A description of the Dutch  budgeting process can be  found  here:
https://www.government.nl/topics/budget-day/budget-process

(a) Procedures for the adoption of the national budget;

The government presents its central government budget on Budget Day, the third Tuesday in
September, but preparations commence in October of the previous year when the Minister of
Finance sends budget instructions to the ministries. The ministers then inform the Minister of
Finance of their plans for the coming period by means of policy letters. In the spring, the Minister
of Finance sends a framework letter, asking what setbacks and windfalls there have been, what
additional funding is being requested, whether spending in one or more of the three sectors (central
government, social security and care) must be reduced or whether spending can be increased (for
example to cut taxes or improve public finances). In the aggregates letter in April/May, the Minister
of Finance informs the ministries how much can be spent in the coming year. In June, every ministry
prepares a initial draft budget, which is finalised in the summer months. The Ministry of Finance
decides whether the initial draft budgets are consistent with the coalition agreement, the budget
notice and the aggregates letter. The Budget Memorandum is prepared at the same time as the draft
budgets. It summarises the main policy frameworks set out in the individual budgets and discusses
the financial and economic position of the Netherlands. The ministers work with provisional figures
until the summer. In August, the latest economic data published by the Netherlands Bureau for
Economic Policy Analysis (CPB) in the Macro Economic Outlook (MEV) are incorporated into the
final decisions on the central government budget. In August, all the ministries present their final
budgets to the Ministry of Finance. Together, they form the central government budget. Like other
Bills, the central government budget and the Budget Memorandum are forwarded to the Council of
State for advice, which is received in the first week of September. The ministers respond to the
advice in writing. The central government budget and the Budget Memorandum are then printed so
that they will be ready on time. Any amendments necessitated by the Council of State’s advice and
the latest figures are made in the printer’s proofs. The budget is then ready to be presented on
Budget Day.

On behalf of the government, the Minister of Finance presents the central government budget and
the Budget Memorandum to the House of Representatives on Budget Day, the third Tuesday in
September. When he presents the documents, the Minister of Finance gives a speech on the state of
the Dutch economy. Shortly after Budget Day, parliament begins to debate the central government
budget and the Budget Memorandum. It first debates the main political issues and then the financial
and economic policies. The budgets of the individual ministries are then debated, first in the House
of Representatives, which can make amendments, and then in the Senate. Each of these bodies
approve the presented budget.

(b) Timely reporting on revenue and expenditure;

Once parliament has approved the departmental budgets, the ministries carry out the policies. Both
the ministries and the House of Representatives monitor the implementation of the budget. The
ministries inform the House of the budget’s implementation by means of memorandums. The most
important memorandums are the Spring Memorandum and the Autumn Memorandum. The Spring
Memorandum considers the status of the current budget. If necessary, measures are proposed to
change revenues or expenditures in response to developments since the budget was prepared. The
Minister of Finance sends the Spring Memorandum together with the first supplementary budgets
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to the House of Representatives. The Spring Memorandum is issued no later than 1 June in the
current budget year. The Autumn Memorandum is the final budget memorandum to be sent to the
House of Representatives and the Senate during the budget year. It is issued no later than 1
December. The Autumn Memorandum considers the implementation of the budget since the
adoption of the Budget Memorandum. The budget can be amended if there have been financial
windfalls or setbacks or if policy has been changed. The ministries prepare annual reports after the
close of the budget year. The reports look back at the plans presented in the central government
budget and the Budget Memorandum and the government accounts for their implementation.
Together, the annual reports of the individual ministries from the National Financial Annual Report.

(c) A system of accounting and auditing standards and related oversight and (d) effective and
efficient systems of risk management and internal control;

With respect to its public finances, the Netherlands is divided in separate layers of government: the
State, municipalities, provinces and water boards. Concentrating on the State level as pars pro toto,
the Netherlands as of the nineties of the 20th century has in place organic budget legislation
(Government Accounts Act and subordinated regulations) which constitutes a system of checks and
balances. The Supreme Audit Institution (Algemene Rekenkamer) and internal audit organization
are independent. Financial control is also independent vis-a-vis the line organization, both in terms
of policy-making as well as the executive bodies. At financial management level the administrative
organization is well described and inter alia provides for the separation of functions and the 4-eyes-
principle. The aforementioned remarks are to be regarded as preventive measures with respect to
integrity of public finance management

The Ministry of Finance does not only draw up the budget for its own ministry. She also supervises
the budget process of all other ministries. The ministry also fulfils accounting duties for income-
expense services. The ministry is developing good reporting standards for public sectors such as
municipalities, provinces and water boards. The Ministry of Finance plays a central role in the
budget process. The ministry draws up the rules for the budget proposal so that all ministries base
their budgets on the same principles. Every month, the ministries report to the Ministry of Finance
on the implementation of the budget plans. For example, the Minister of Finance supervises the
implementation of the budget. At the end of a budget year, the national government prepares an
annual report. The Central Government Annual Financial Report (FJR) shows the results of the
financial year. The annual reports of all departments together form the national annual report. The
FJR is an explanation of the national annual report. The ministry of Finance also answers questions
about the meaning of the government's reporting rules. The ministry also maintains contacts with
organizations in the field of reporting. Such as the BBV Committee, BBV Water Boards and the
Council for Annual Reporting.

The Central Government Audit Service (ADR) conducts the accountants audit within the
government, provides audits on request and promotes cooperation between the different
departments in the area of governmental auditing. The Central Audit Service is the independent
internal auditor of the Central Government and the Audit Authority in the Netherlands for the
European Commission. The ADR is part of the Ministry of Finance and falls directly under the
Deputy Secretary General. The ADR works on behalf of the ministries. In order to be able to
develop good reporting standards for the public sector, but especially for the national government,
the ADR follows international developments in the field of financial reporting. Such as IPSAS.
The legal task of the ADR consist of: The statutory task of the Central Government Audit Service
ensues from the 2016 Government Accounts Act, which stipulates that the ADR publishes reports
with the departmental annual reports of all ministers. The legal task includes:
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o to provide assurance on the financial statements in the departmental annual report
(audit);
o conducting research into budget management, financial management and material
management.
The Minister of Finance sends the annual reports to the Netherlands Court of Audit (Algemene
Rekenkamer) at the end of March. The National Financial Annual Report, consisting of explanatory
notes on the ministries’ annual reports and the central government statement of expenditure and
revenue, is also sent to the Court of Audit. The Court of Audit must express an opinion on the
documents before they are forwarded to the Senate and House of Representatives. The Minister of
Finance presents the National Financial Annual Report and the ministries’ annual reports on
Accountability Day, the third Wednesday in May. The Court of Audit monitors the accuracy of
central government income and expenditure and whether the central government implements policy
as intended. The Court of Audit does this entirely independently and decides for itself what it
investigates. Its critical findings are not always warmly welcomed by government organisations,
but do ensure that political and public discussions on certain policies can be substantiated on the
basis of its reports. The website of the Court of Audit contains an Integrity Guide on the main tips
and standards for integrity within public organisations the Netherlands Court of Audit conducts
regular audits of the status of integrity management, including in central government, and makes
clear statements on any shortcomings

(e) Where appropriate, corrective action in the case of failure to comply with the requirements
established in this paragraph.

Of course, when violation of public finance integrity occurs, measures are in place to take corrective
action. To a large extent violations by politically appointed ministers are discussed in parliament.
This may end in a minister no longer enjoying the confidence of parliament in which case
resignation will follow. Public Prosecution by the judiciary will take place in case of violations
which are criminal offences.

Please provide examples of the implementation of those measures, including related court or
other cases, available statistics etc.

The Netherlands has a long tradition of promoting transparency and accountability in the
management of public finances, among other things. Relevant rules and regulations are included in
the Constitution as well as in basic laws. The right of budget exercised by Parliament is part of the
Constitution. ~ Another  important act is the  Government  Accounts  Act.
https://english.rekenkamer.nl/about-the-netherlands-court-of-
audit/publications/publications/2018/01/01/government-accounts-act-2016 Among other things,
this act arranges management, provision of information, control and accountability of the State’s
public finances, including the specific tasks of the Court of Audit. The budgeting process of the
Netherlands, including the appropriate actors can be found at
https://www.government.nl/topics/budget-day or Rijksfinancien.nl. The full text (in Dutch) of the
budget acts and explanatory memorandums is also available at www.rijksbegroting.nl
Rijksfinancien.nl is also being further developed into “the integral portal for the financial
information of the national government”. In the context of openness, accountability and
transparency, the financial open data is actively disclosed, visualized and linked to other
information sources. The open data files are submitted to the Ministry of Finance for each budget
chapter in the open data templates as described in the RBV (Budget procedures). The open data
files contain the public information as it is also sent to the House of Representatives in the official
documents and in this context, in particular, clarify the budget figures by visualizing them and
making them traceable over time. Open data can be found at https://opendata.rijksbegroting.nl/
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In the Netherlands, the Auditdienst Rijk (Government Audit Service) is the internal auditor,
performing both financial and operational audits. Goals and functions are stated in Besluit
Auditdienst Rijk. The Auditdienst Rijk carries out its audit (oversight) functions according
to the regulations and quality standards of the Koninklijke Nederlandse Beroepsorganisatie
van Accountants (Royal Netherlands Institute of Chartered Accountants) and the Institute of
Internal Auditors (IIA).

The Supreme Audit Institution is an independent organization, performing audits and
inquiries into the expenses and receipts of the Dutch Government. Goals and functions are
stated in the Constitution and the Comptabiliteitswet 2016 (Government Accounts Act). The
Supreme Audit Institution carries out its financial audit function according to the
International Standards of Supreme Audit Institutions.

Risk identification and risk assessment

According to Comptabiliteitswet 2016 chapter 4, each Ministry is accountable for
developing and maintaining a solid level of financial management. This includes
investigations into the efficiency and effectiveness of operations as well as accountability
for budgeting and accounting systems. In process, the ministry makes use of risk
identification and risk assessment before implementing new legislations (especially for
guarantees and debt instruments, Toetsingskader Risicoregelingen Rijksoverheid). Part
of the investigations deal with prevention and fight against abuse of public means by
corporate entities and individuals (M&O-beleid).

Integrity policy

According to article 4 of the Civil Service Act 2017 public employers (including central
government, municipalities, provinces and other legal entities governed by public law) have
to pursue an integrity policy that is aimed at promoting good official conduct and that pays
attention to promoting integrity awareness and preventing misuse of powers, conflicts of
interest and discrimination. The integrity policy has to be an integral part of the personnel
policy of a public employer as well and public employers need to publish an annual account
of the implementation of the integrity policy within the organization. A public employer is
responsible for drawing up a code of conduct. For the central government (sector Rijk) this
code of conduct is called the “Gedragscode Integriteit Rijk” (GIR).

The  Dutch  version of the GIR (2017) you can find  via:
https://www.rijksoverheid.nl/documenten/richtlijnen/2017/12/01/gedragscode-integriteit-

rijk-gir.

Each Ministry is accountable for developing and maintaining a solid level of financial
management. The Auditdienst Rijk (as the internal auditor) as well as the Supreme Audit
Institution are carrying out financial and operational audits regarding operations and the
(yearly) accounting reports of each Ministry. Twice a year, the Auditdienst Rijk publishes
its findings in the audit reports. The Supreme Audit Institution also publishes its final
findings for each Ministry findings in a Nota van Bevindingen (Note of Findings) and for
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the Governement as a whole on the third Wednesday in Mai in Staat van
RijksVerantwoording.

Relevant legal provisions:

- audit reports Auditdienst Rijk

- Nota van Bevindingen

- Staat van de Rijksverantwoording.

Article 9(2): On measures to promote transparency and accountability in the management of
public finance (article 9(2)), kindly provide:

(a) The procedures for the adoption of the budget;

The government presents its central government budget on Budget Day, the third Tuesday in
September, but preparations commence in October of the previous year when the Minister of Finance
sends budget instructions to the ministries. The ministers then inform the Minister of Finance of their
plans for the coming period by means of policy letters. In the spring, the Minister of Finance sends a
framework letter, asking what setbacks and windfalls there have been, what additional funding is being
requested, whether spending in one or more of the three sectors (central government, social security
and care) must be reduced or whether spending can be increased (for example to cut taxes or improve
public finances). In the aggregates letter in April/May, the Minister of Finance informs the ministries
how much can be spent in the coming year. In June, every ministry prepares an initial draft budget,
which is finalized in the summer months. The Ministry of Finance decides whether the initial draft
budgets are consistent with the coalition agreement, the budget notice and the aggregates letter. The
Budget Memorandum is prepared at the same time as the draft budgets. It summarizes the main policy
frameworks set out in the individual budgets and discusses the financial and economic position of the
Netherlands. The ministers work with provisional figures until the summer. In August, the latest
economic data published by the Netherlands Bureau for Economic Policy Analysis (CPB) in the Macro
Economic Outlook (MEV) are incorporated into the final decisions on the central government budget.
In August, all the ministries present their final budgets to the Ministry of Finance. Together, they form
the central government budget. Like other Bills, the central government budget and the Budget
Memorandum are forwarded to the Council of State for advice, which is received in the first week of
September. The ministers respond to the advice in writing. The central government budget and the
Budget Memorandum are then printed so that they will be ready on time. Any amendments
necessitated by the Council of State’s advice and the latest figures are made in the printer’s proofs.
The budget is then ready to be presented on Budget Day.

On behalf of the government, the Minister of Finance presents the central government budget and the
Budget Memorandum to the House of Representatives on Budget Day, the third Tuesday in September.
When he presents the documents, the Minister of Finance gives a speech on the state of the Dutch
economy. Shortly after Budget Day, parliament begins to debate the central government budget and
the Budget Memorandum. It first debates the main political issues and then the financial and economic
policies. The budgets of the individual ministries are then debated, first in the House of
Representatives, which can make amendments, and then in the Senate. Each of these bodies approve
the presented budget.

(b) the procedures on reporting on revenue and expenditure;
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Once parliament has approved the departmental budgets, the ministries carry out the policies. Both the
ministries and the House of Representatives monitor the implementation of the budget. The ministries
inform the House of the budget’s implementation by means of memorandums. The most important
memorandums are the Spring Memorandum and the Autumn Memorandum. The Spring Memorandum
considers the status of the current budget. If necessary, measures are proposed to change revenues or
expenditures in response to developments since the budget was prepared. The Minister of Finance
sends the Spring Memorandum together with the first supplementary budgets to the House of
Representatives. The Spring Memorandum is issued no later than 1 June in the current budget year.
The Autumn Memorandum is the final budget memorandum to be sent to the House of Representatives
and the Senate during the budget year. It is issued no later than 1 December. The Autumn
Memorandum considers the implementation of the budget since the adoption of the Budget
Memorandum. The budget can be amended if there have been financial windfalls or setbacks or if
policy has been changed. The ministries prepare annual reports after the close of the budget year. The
reports look back at the plans presented in the central government budget and the Budget Memorandum
and the government accounts for their implementation. Together, the annual reports of the individual
ministries from the National Financial Annual Report.

(c¢) How the Central Government Audit Service and Supreme Audit Institution carry out their
oversight functions;

Accountability Day: audit and accountability

The ministries prepare annual reports after the close of the budget year. The reports look back at the
plans presented in the central government budget and the Budget Memorandum and the government
accounts for their implementation. Together, the annual reports of the individual ministries from the
National Financial Annual Report.

The Minister of Finance sends the annual reports to the Netherlands Court of Audit at the end of March.
The National Financial Annual Report, consisting of explanatory notes on the ministries’ annual
reports and the central government statement of expenditure and revenue, is also sent to the Court of
Audit. The Court of Audit must express an opinion on the documents before they are forwarded to the
Senate and House of Representatives. The Minister of Finance presents the National Financial Annual
Report and the ministries’ annual reports on Accountability Day, the third Wednesday in May.

Supreme Audit Institution, the Netherlands Court of Audit (NCA), checks whether the Dutch central
government spends public funds economically, efficiently and effectively. Their statutory task is to
audit the revenue and expenditure of central government. The Netherlands Court of Audit is a High
Council of State. It is an independent institution, separate from the government and parliament and has
statutory powers to perform its work.

It is an independent institution, which means that it their selves decide what they audit. Members of
parliament, ministers and state secretaries sometimes ask us to carry out audits. In practice, they
usually honor their requests if the NCA can add value. The NCA responds carefully to suggestions
and signs from society, the public, enterprises and organisations and may decide, for example, to
involve them in their audits.
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The government must account correctly for its revenues and expenditures and the statutory powers it
exercises. The NCA tasks, responsibilities and their unique and special powers to audit the government
are laid down in the constitution of the Netherlands and in the Government Accounts Act 2016. It can
audit all ministries and other public organisations that are associated with central government. They
can also audit organisations that are not part of the government but carry out a public task, such as the
national police service and ProRail, the railway infrastructure manager. They have a right to access all
the relevant information we need to perform our tasks, including confidential information.

This information includes data on the revenue and expenditure of ministries and institutions at arm’s
length from the government. The NCA does not have a right to inspect information on the revenue and
expenditure of municipalities and provinces, not even if they are responsible for the use of central
government funds. They can ask them, however, to cooperate in our audits.

The NCA does not express political opinions. It expresses an opinion on government policy; it does
not express political opinions. The Court of Audit can say, for example, that a law is not working as
intended and make recommendations for improvement. But it cannot express opinions on the political
intentions of that law.

When performing audits it follows the ISSAI (International Standards of Supreme Audit
Institutions).The NCA does regularity audits and performance audits.

Regularity audits:

All ministers submit annual reports to parliament each year to account for the tax money they receive
and spend. The information in these annual reports are object of our regularity audits: an integrated
combination of financial audit and compliance audits. The Netherlands Court of Audit checks that the
annual financial reports present a true and fair view of the money received and spend, and that the
money is spent regularly, i.e. in accordance with the regulations. It also audits the ministries’
operational management and determine whether the policies have had the intended results. The NCA
reports on its work once a year to parliament on Accountability Day (the third Wednesday in May). It
issues reports for each ministry separately and we issue one report called ‘State of Central Government
Accounts‘ which summarizes its findings from the separate ministries.

The NCA reports on the ministries’ annual reports explain whether the ministers spent tax money in
accordance with the regulations. They determine whether the financial information presented in the
annual reports and trial balances is complete and correct. The NCA also reports on the ministries’
operational management and express an opinion on the policy information provided in the annual
reports.

The reports consider the errors and uncertainties that we find in the annual reports and trial balances.
They also look at problems, or ‘shortcomings’ as we refer to them, in the ministries’ operational
management. Our reports inform parliament and encourage the ministers to improve their operational
management. All the reports are publically available on the website. See for the reports regarding 2020:
https://www.rekenkamer.nl/onderwerpen/verantwoordingsonderzoek/verantwoordingsonderzoek-
2020
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Performance audits:

The NCA determine whether central government receives and spends public funds — about €290 billion
every year —in accordance with the regulations, whether the ministers’ policies are having the intended
effect and whether central government is working efficiently. In short, they reveal what is done with
public funds.

We audit the effectiveness of the ministers’ policies. We ask whether they can achieve the intended
results on the one hand and whether they are being implemented so as to achieve the agreed and
intended results on the other.

The NCA makes recommendations to improve the efficiency and effectiveness of central government.
Government policy sometimes does not achieve its intended results. Its audits are designed to provide
an insight into the causes and to identify common factors so that they can advise the House of
Representatives on what should be done to achieve the required results.

Cooperation with and using the work of the Central Government Audit Service (CGAS)

In the Netherlands we have the international unique situation that the internal auditor of the
government also audits the financial statements of each minister. The background of this concept is
that in our country each minister is not only responsible for its sound financial management, but also
for achieving reasonable assurance on the reliability of the annual financial information that is send to
House of Parliament. This means that all financial information, subject to the audit of the NCA, already
is audited by the internal auditor of the government (CGAS). Hence, legal provisions are made that
the NCA can make use of the audits of the CGAS. In day to day practice this means that the NCA
performs its own risks assessments, reviews the quality of the work performed by the CGAS and
decides to what extend it can rely on the work of the CGAS and to what extend additional work by
NCA is required. Therefore, the two audit institutions audit the same objects (the financial annual
report) with the same aspects (reliability and regularity) but for different actors. The internal audit of
CGAS is needed for the minister, the -from the ministers independent- external audit of the NCA is
needed for the House of Parliament.

(d) What internal control and risk management systems are in place;

With respect to its public finances, the Netherlands is divided in separate layers of government: the
State, municipalities, provinces and water boards. Concentrating on the State level as pars pro toto, the
Netherlands as of the nineties of the 20th century has in place organic budget legislation (Government
Accounts Act and subordinated regulations) which constitutes a system of checks and balances. The
Supreme Audit Institution (Algemene Rekenkamer) and internal audit organization are independent.
Financial control is also independent vis-a-vis the line organization, both in terms of policy-making as
well as the executive bodies. At financial management level, the administrative organization is well
described and inter alia provides for the separation of functions and the 4-eyes-principle. The
aforementioned remarks are to be regarded as preventive measures with respect to integrity of public
finance management. The Ministry of Finance does not only draw up the budget for its own ministry.
She also supervises the budget process of all other ministries. The ministry also fulfils accounting
duties for income-expense services. The ministry is developing good reporting standards for public
sectors such as municipalities, provinces and water boards. The Ministry of Finance plays a central
role in the budget process. The ministry draws up the rules for the budget proposal so that all ministries
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base their budgets on the same principles. Every month, the ministries report to the Ministry of Finance
on the implementation of the budget plans. For example, the Minister of Finance supervises the
implementation of the budget. At the end of a budget year, the national government prepares an annual
report. The Central Government Annual Financial Report (FJR) shows the results of the financial year.
The annual reports of all departments together form the national annual report. The FJR is an
explanation of the national annual report. The ministry of Finance also answers questions about the
meaning of the government's reporting rules. The ministry also maintains contacts with organizations
in the field of reporting. Such as the BBV Committee, BBV Water Boards and the Council for Annual
Reporting.

The Central Government Audit Service (ADR) conducts the accountants audit within the government,
provides audits on request and promotes cooperation between the different departments in the area of
governmental auditing. The Central Audit Service is the independent internal auditor of the Central
Government and the Audit Authority in the Netherlands for the European Commission. The ADR is
part of the Ministry of Finance and falls directly under the Deputy Secretary General. The ADR works
on behalf of the ministries. In order to be able to develop good reporting standards for the public sector,
but especially for the national government, the ADR follows international developments in the field
of financial reporting. Such as IPSAS.

The legal task of the ADR consist of the statutory task of the Central Government Audit Service ensues
from the 2016 Government Accounts Act, which stipulates that the ADR publishes reports with the
departmental annual reports of all ministers. The legal task includes:

- to provide assurance on the financial statements in the departmental annual report (audit);

- conducting research into budget management, financial management and material management.

The Minister of Finance sends the annual reports to the Netherlands Court of Audit (Algemene
Rekenkamer) at the end of March. The National Financial Annual Report, consisting of explanatory
notes on the ministries’ annual reports and the central government statement of expenditure and
revenue, is also sent to the Court of Audit. The Court of Audit must express an opinion on the
documents before they are forwarded to the Senate and House of Representatives. The Minister of
Finance presents the National Financial Annual Report and the ministries’ annual reports on
Accountability Day, the third Wednesday in May. The Court of Audit monitors the accuracy of central
government income and expenditure and whether the central government implements policy as
intended. The Court of Audit does this entirely independently and decides for itself what it investigates.
Its critical findings are not always warmly welcomed by government organisations, but do ensure that
political and public discussions on certain policies can be substantiated on the basis of its reports. The
website of the Court of Audit contains an Integrity Guide on the main tips and standards for integrity
within public organisations the Netherlands Court of Audit conducts regular audits of the status of
integrity management, including in central government, and makes clear statements on any
shortcomings.

Please see also page 92 of the first Additional info document. Risk identification and risk assessment.
According to Comptabiliteitswet 2016 chapter 4, each Ministry is accountable for developing and
maintaining a solid level of financial management. This includes investigations into the efficiency and
effectiveness of operations as well as accountability for budgeting and accounting systems. In process,
the ministry makes use of risk identification and risk assessment before implementing new legislations
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(especially for guarantees and debt instruments, Toetsingskader Risicoregelingen Rijksoverheid). Part
of the investigations deal with prevention and fight against abuse of public means by corporate entities
and individuals (M&O-beleid).

Answer Supreme Audit Institution:

In the Netherlands the rules regarding transparency, accountability, and the tasks of the ministries,
Central Government Audit Service (CGAS) and the Supreme Audit Institution (NCA) are written
down in laws and regulations. The Government Accounts Act 2016 is the most important one. This
act contains rules regarding:

- The central government budget and accountability

- Budget management and financial management: standards

- Budget management and financial management: responsibilities

- Management of public liquid assets outside central government

- Supervision of the management of public funds outside central government

- Court of Audit

It is important to realize that all public money spend should be publicly accounted for. The rules
concerning our central government budget and accountability arrange and secure that for each euro it
should be and is clear which minister is responsible. In addition, that each minister will have to account
for all the euro’s that falls under its responsibility. In its financial report each minister will have to
state to wha