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I. Overview and Strategy of PGA’s Involvement in Malaysia

PGA has monitored the situation in Malaysia since 2004 trying to build a solid bipartisan membership in the country and to spread awareness about the ICC. Since 2007, PGA has consistently suggested EU engagement with Malaysian authorities on the ICC. However, until before the Review Conference in Kampala, Malaysia was not a realistic target for ratification. All the information available positioned Malaysia as structurally against the ICC and its system for the fight against impunity. Indeed, briefings and consultations in the parliament organized by PGA in 2005 in Kuala Lumpur revealed that few opportunities existed in furthering the cause of the fight against impunity.  In March 2008, the Malaysian Ministry for Foreign Affairs strongly allied with the President of Sudan, Omar Al-Bashir in the position against the Court, against its involvement in the situation of Darfur and against the arrest warrants issued against Sudanese officials including the President himself. 

However, PGA achieved a breakthrough in preparation of the Review Conference, when a set of parliamentary questions prepared by PGA were used by members to request the government to reconsider their position on the ICC and to be involved in the Review Conference to take place in Kampala that would mostly focus on the negotiations on the crime of aggression. The questions posed to the government triggered a re-evaluation of the disposition towards the Court and led to the announcement by the Law Minister, Mr. Nazri, at PGA’s Consultative Assembly on the ICC taking place in the Parliament of Uganda, at the margins of the Review Conference, to announce his full support to the ratification. This announcement was followed by the Cabinet decision, in 2011, to ratify the Rome Statute.
However, the formal deposit of the accession is subject to the completion of implementing legislation (and possibly of its adoption by Parliament). The drafting of this legislation remains in the jurisdiction of the Attorney General, Mr. Tan Sri Abdul Gani Patail, who is strongly opposed to the ICC, mainly due to the protection of the immunity of the Royal Family members.
The strategy for ratification remains to give continued visibility to the ICC process, and reduce the influence of the Attorney General, Mr. Gani Patail, by widening the number of actors within the government that support the ICC. This is done reinforcing the bi-partisan political will and determination of executive and legislative officials towards the ICC. These actors require national and international support and visibility to be able to overcome the considerable power of the Attorney General in blocking the drafting of the bill. Continued engagement with the Attorney General will be useful as well.

II. Overview

Ratification of the Rome Statute: Malaysia participated in the Rome Conference. But it did not sign, and has yet to accede to the Rome Statute. 

In April 2011, it was announced that the Cabinet has decided to approve the ratification of the Statute. The decision does not require the involvement of Parliament.

Implementation status: 

· Malaysia has incorporated some provisions related to International Humanitarian law domestically, including those concerning the Geneva Conventions I to IV, the Anti-personnel Mines Convention, and Chemical Weapons. However, Malaysia has not implemented the Rome Statute and does not have legislation that incorporates specifically ICC crimes or mechanisms for cooperation. (Malaysia also did not sign the Agreement of Privileges and Immunities of the Court (APIC))

· PGA has received conflicting information about the relationship between the ratification and the implementation of Malaysia. PGA members have reported that the government would deposit on a date at the end of July 2011 or in August and that at the same time the government would submit to Parliament the bill to implement the Rome Statute giving the Parliament 60 to 90 days to adopt the legislation before the Statute enters into fore for Malaysia and avoiding any period of time in which Malaysia is party to the Rome Statute but has not implemented legislation. Conversely, the EU delegation in Kuala Lumpur has reported that deposit at the UN has been postponed until the Parliament approves the implementing legislation, for which the Government was to submit a bill in July 2011. 
· Regardless of the approach, the office of the Attorney General, tasked with drafting the implementing legislation has successfully blocked the process by delaying the transmittal of the legislation to Parliament.
Integrity of the Rome Statute: 

· Malaysia refused to sign a Non-surrender Agreement to the ICC proposed by the USA.

III. Chronology 

July 1998


Malaysia participated in the 1998 Rome Conference that adopted the ICC Statute with 120 votes in favor.

December 2004


Mr. Kula Segaran, MP (Opposition) participated in PGA’s Consultative Assembly of Parliamentarians for the ICC and the Rule of Law, III session in Wellington at the New Zealand Parliament. 



http://www.pgaction.org/activity/2004/cap-icc-iii.html
October 2005 


PGA members reported that the Government announced in Parliament that they had created an Expert-Commission to study the Rome Statute and that the government, and that the government has continued its resistance to sign a BIA with the US.

October 2005


Upon an invitation by the Human Rights Commission of Malaysia (SUHAKAM), a statutory body established by the government of Malaysia, the President of the ICC Mr. Philippe Kirsch visited Kuala Lumpur to provide information on the Court’s mandate and jurisdiction. During the visit former Attorney General of Malaysia, Tan Sri Abu Talib Othman, and Chairman of SUHAKAM, reportedly expressed the hope “that Malaysia will seriously consider subscribing to the Rome Statute and submit to the jurisdiction of the ICC.” 

March 2007


PGA members report that the Expert Commission to study the Rome Statute has completed 75% of the study.

14 February 2007

The Malaysian Bar Association met to discuss the ICC. http://www.malaysianbar.org.my/bar_news/berita_badan_peguam/malaysian_bar_convenes_meeting_to_discuss_icc.html




PGA has benefited from the involvement of the MBA to support the advocacy at the level of civil society in Malaysia.

21 May 2007


EU dialogue with Malaysia on the ICC with Undersecretary Shahrul Ikram, Multilateral Political Division, at the Ministry of Foreign Affairs.





From demarche: 





Mr. Ikram pointed out that a signature of the Rome Statute of the International Criminal Court by Malaysia had not yet been possible due to the fact that a number of federal states of Malaysia were headed by rulers. According to the Malaysian Constitution, these rulers enjoy immunity. Deepening the discussion was a matter for lawyers.

In addition, Mr. Ikram mentioned that there was, in his understanding, a provision in the Rome Statute (he referred to Art. 98) regarding bilateral agreements concerning exemptions from extradition. This might have an indirect impact on other agreements negotiated between states. 

July 2007


CICC letter to Prime Minister and broad Campaign including press releases and media.

March 2008


The Govt. of Malaysia expresses its solidarity with Sudan’s President Bashir and criticized the ICC Prosecutor request for an arrest warrant.

2 April 2008


EU dialogue with Malaysia on the ICC with Director of Multilateral Political Affairs.





From demarche:
Malaysia’s reservation towards ratification is well known and is both judicial and constitutional, among others the issue of the crime of aggression and the conditions to exercise the jurisdiction. The King is also the chief of armed forces what causes the problem. They are interested in the solutions EU counties with similar government type took. In 1998 an inter-ministerial mechanism was set up, but has been “dormant” lately. The MFA is trying to re-launch it. MFA remains favourable to the ratification.
21 January 2009

Press Release by NGOs in Malaysia: In reaction to the violence in Gaza, the Malaysian government supported the adoption of a Parliamentary Resolution calling for the establishment of a UN-sponsored War Crimes Tribunal to investigate potential war crimes. The Malaysian Bar Council issued a press release welcomed this measure, but emphasized that the government should go further to promote international peace and stability by immediately becoming a party to the Rome Statute of the ICC. 

February 2009


At the UPR session on Malaysia France recommends it ratifies the Rome Statute. Malaysia did not accept the recommendation and provided instead a general response:





“Malaysia has undertaken a detailed study and held consultations to study the legal implications arising from the provisions of the Rome Statute. Despite several concerns, Malaysia is fully committed to the principles and the establishment of the International Criminal Court and their integrity.”

16 December 2009

EU dialogue with Malaysia on the ICC with Deputy Secretary General Mr Zainol Abidin Omar, Head of Department of Multilateral Affairs, Ministry of Foreign Affairs. 





From demarche:
Mr Zainol stressed that Malaysia had played an active role in the set-up of the ICC. Malaysia seriously considered to accede to the ICC. However, there were still concerns regarding the Constitutional implications. The Ministry of Foreign Affairs had had an ongoing discussion with the Attorney – General’s Chambers since 2004 on ICC and there were still a number of legal issues that were under review. Issues that were outstanding were inter alia the jurisdiction of the ICC and the immunity of the Heads of State (in Malaysia’s case the Sultans). Changes in the Penal Code were also needed. Malaysia was not ready to join any international convention without knowing fully the impact on national legislation. Moreover, Zainol highlighted the fact that only 14 out of 50 countries in Asia had ratified the convention. The majority of the countries in the Middle East had also not joined the ICC. There was a need to reflect upon this fact. 

Comment from the EU: Malaysia’s concerns regarding an accession to the ICC seem to be both legal and political. The Ministry of Foreign Affairs appears positive to Malaysia’s accession to the Rome Statute. However, it is the Attorney-General’s Chambers that is in the driving seat and it has not moved in a more positive direction since 2004.
March-April 2010 

PGA Member Kula Segaran MP (opposition) questions the Govt. concerning the ICC and the Kampala RC, using the Sample Parliamentary Questions circulated by PGA. The Minister of Law starts to actively reconsider the ICC dossier within Cabinet and responds positively to PGA’s and Mr. Kula Segaran’s invitations to attend the 6th CAP ICC in Kampala and the opening session of the RC.

May 2010


At the end of the 6th CAP ICC (where Mr. Kula Segaran delivered a forceful speech detailing the reasons for Malaysia and other Asian countries to join the ICC – See Annex 3 below), Minister of Law Nazri unexpectedly asks to be included in the closing Panel of the Assembly: He delivers a closing keynote speech in which he announced his political commitment to bring Malaysia into the RS.

May 2010


A delegation from Malaysia attends the Kampala Review Conference as observer.

December 2010


The High Commission of Australia met Malaysia Attorney-General who had been cautious about progress on the issue of ratification of the RS.
21 December 2010

EU dialogue with Malaysia on the ICC with Ms. Noor Farida Ariffin, Director General of the Research, Treaties and International Law Department of the Foreign Ministry confirms officially information of PGA. 





From demarche:






MFA stated that Malaysia will accede to the Rome Statute of the International Criminal Court (ICC), possibly as early as January 2011.  She stated that  Malaysia had "no ideological problems"' with joining the ICC; the Foreign Ministry had always been in favour. At the Kampala review conference de-facto Law Minister Nazri had stated that Malaysia would accede to the Rome Statute. This statement had been made with the backing of the Government. The Cabinet had taken the political decision to accede and it was now for the civil service to follow through. The MFA was finalizing a cabinet decision to ratify the RS. The inter-ministerial consultation procedure was almost complete; one or two agencies still had to reply. Tentatively, the Cabinet paper could be sent to cabinet in the second half of January. Talking about the process leading up to the cabinet's decision, Ariffin said other agencies within the government had had some 'misconceptions' about the effects of the RS but that these had been largely cleared through an interagency study and subsequent discussions. ''Most issues were now ironed out'', according to Ariffin. She mentioned that, due to the lack of 'sovereign immunity' under the RS, there had been concerns about the implications for the King; this was now approached more pragmatically. Malaysia was interested in looking at the examples of those state parties to the RS with constitutional monarchies. Another issue, possible indictment of fellow members of the Organisation of the Islamic Conference, would also ''no longer be allowed to stand in the way'' of ratification. Ariffin further pointed out that Malaysian soldiers in various UN peacekeeping missions had a clean record. On the procedure for ratification, Ariffin said Parliament's approval was not necessary for Malaysia's accession to come into force. The Attorney-General's Chambers were expected to prepare a new 'ICC Act', rather than amend relevant sections of the Penal Law. Malaysia's accession would come into force even before such an Act was adopted.  All this was being prepared in anticipation of the visit of President Song to Malaysia [for PGA’s Consultations scheduled in March 2011]
March 2011


With the participation of ICC President Song, PGA holds the II Asia-Pacific Consultations on ICC Ratification and Implementation in the Parliament of Malaysia (these consultations supported the subsequent ratification process in Philippines, Maldives and Vanuatu, and advanced the process in a number of Pacific Islands)


The consultations were attended by 55 prominent legislators from the Asia-Pacific region, and from Malaysia the interventions were led by the Minister of Law and Parliamentary Affairs in the Malaysian Prime Minister Dept. Mr. Mohammed Nazri, MP and Mr. M. Kula-Segaran, MP (opposition), respectively Chair and Secretary of the PGA Malaysia Organising Committee. The Opening Session was also addressed by the welcoming remarks of the Head of the European Union Delegation in Malaysia, Amb. Vincent Piket.

The II Day of the Consultation was opened by the sceptical statement of the Attorney General of Malaysia Tan Sri Abdul Gani Patail (Malaysia Should Not Ratify ICC Just To Look Good, Says Gani Patail - Bernama, 10 March 2011). http://www.bernama.com/bernama/v6/newsgeneral.php?id=570169
However, both the Director-General of the Ministry for Foreign Affairs in charge of International Law and Treaties, Ambassador Dr. Farida Ariffin, and Minister Nazri provided the Consultation with forceful counter arguments in support of the full consistency between the Malaysian Basic Law and the Rome Statute of the ICC. Minister Nazri’s welcome address was firm in indicating that a pro-accession policy-decision would shortly be forthcoming from the Malaysian Cabinet:
"It is my fervent and sincere personal hope that after this Seminar more Asian countries will be persuaded to ratify the Rome Statute. The world events these past two months are evidence of the urgent need for more countries to be part of the ICC.

What moves me personally reasonably enough is not the realisation that the world falls short of being completely just, which few of us expect anyway, but that there are clearly remediable injustices around us which we want to eliminate. It has always been our policy to condemn and penalize perpetrators of the most atrocious acts.

Malaysia's participation would certainly enhance its international prestige and inspire other Asia-Pacific nations as well. It would be a significant contribution to the promotion of international criminal justice. International justice is one of the most important expenditures a Government can invest in, not only for prevention, but also to help reconcile conflict situations in the world. The ICC observes the highest standards of fairness and due process. [...]

The ICC needs unflinching support from the world community. Its integrity and fairness needs to be constantly enhanced and safeguarded by the international community, and that includes us - the Asia-Pacific community. Let us together try to put an end to unimaginable atrocities that have plagued humankind for far too long. [...]

Let us henceforth not further hesitate to ratify the Rome Statute. [Applause] Let it not be stated again that this region is under-represented. Now it is an excellent time for us to adopt a stronger role in the ICC. What better time than now to show that in our conviction of our common destiny and our common responsibilities to forge an harmonious, peaceful and prosperous society in which justice will prevail."

Cf. Minister for Law and Parliamentary Affairs in the Prime Minister's office, Mr. Mohammed Nazri, MP: Opening Address, Parliament of Malaysia, Kuala-Lumpur, 9 March 2011.
 21 March 2011


A bipartisan group of Parliamentarians issue a press release calling on the government to ratify the Rome Staute http://www.pgaction.org/pdf/pre/PGA%20PR%20ICC%20Ratific%20Malaysia_21%20March%2011.pdf – This follows a very positive media coverage of the bipartisan “movement” created by PGA to ensure ownership of the accession process: See the extremely interesting story entitled “Nazri, Kula collaborate on International Criminal Court” 




See: http://www.malaysiakini.com/news/157548 
April 2011: 


The Cabinet of Malaysia, upon proposal of the Minister of Law, Nazri, and the Minister of Foreign Affairs, take the decision in principle to accede to the Rome Statute, notwithstanding the opposition of the Attorney General (who had already voiced his concerns at the PGA event in March and in a bilateral meeting with President Song). But the AG is not a Member of Cabinet and does not vote in meetings of the Executive.

June 2011


In light of the decision of Cabinet to ratify the Rome Statute, Minister Nazri defends the government position to withdraw the invitation made to Omar Al Bashir to visit Jakarta to attend an international conference.





This position was also motivated by Parliamentary mobilisation against the visit. See: http://www.freemalaysiatoday.com/category/nation/2011/06/14/bashir-mugabe-not-welcome/ 
July 2011: 


The revised Commonwealth Model Law to Implement the Rome Statute is adopted by Law and Justice Ministers of the Commonwealth in Sydney, including Malaysia. PGA had participated in the Expert Working Group that revised this pivotal reference legislation. Malaysia can now use this Model to proceed with a national Draft, which will have to be submitted to Parliament in parallel to the Executive process to accede to the RS. As most Commonwealth countries, also Malaysia has a policy of ratifying treaties only when it has already domesticated its provisions in National Law.

September 2011- March 2012:
The Attorney General delays the process of drafting the National Implementing Legislation, which is being handled by his Chambers in accordance with domestic practice. 

14 December 2011

Hon. Kula Segaran, MP, PGA member from Malaysia addressed the tenth session of the Assembly of States Parties to the Rome meeting in New York. See statement: http://www.iccnow.org/documents/ICC-ASP10-GenDeba-Malaysia-ENG.pdf 
April 2012


Parliamentarians from Malaysia join the international press release celebrating the ratification of Guatemala to the Rome Statute.

April 2012: 


Upon request of the Minister of Law, Mr. Nazri, PGA sends to the Government of Malaysia a confidential Memorandum with a model accession instrument of the Rome Statute and other relevant documents. PGA receives a communication from MPs in Malaysia that the accession to the RS should be imminent.

May-June 2012: 

In a parliamentary question time, Minister Nazri responds to a call from Mr. Kula Segaran to complete the accession process as soon as possible by reiterating Malaysia’s commitment to the ICC. In his response, Mr. Nazro however includes technical concerns that had been expressed by the Attorney General in the past.
19 July 2012


Malaysia announces intentions of investments in oil and gas in Sudan. http://suna-sd.net/suna/showNews/M0kDRPnDjB-1xFARut1JdrFgSRcVoF73XFFY6Qi1idI/2 
31 August 2012 


In the Final Document of the Non-Aligned Movement (NAM) Summit that took place in Teheran, the Non-Aligned States Parties to the Rome Statute of the ICC call upon those States, which have not yet done so, to consider becoming parties to the Rome Statute of the ICC (the document also calls to protect the President of Sudan). http://www.nam.gov.ir/Portal/Home/Default.aspx?CategoryID=181c3cd6-b808-46df-9b1b-fff667204cc1
IV. Obstacles to the accession to the Rome Statute 

The government of Malaysia has never indicated any opposition to the ICC, except for the ongoing rhetoric that exists highlighting the limits and criticism to the Court and to the Rome Statute (lack of involvement by big powers, especially the US, double-standards, excessive focus in Africa).

At the same time, the Attorney General, which is the main decision-maker against the ICC has expressly indicated his concerns for implications of ratification and implementation to the immunities enjoyed by the Royal Family in light of the provisions of the Rome Statute.
About PGA

Parliamentarians for Global Action (PGA) is a network of more than 1300 parliamentarians from 135 countries around the world mobilised to use their legislative and political prerogatives for the solution of global problems. Under the umbrella of the International Law and Human Rights Programme, since 1999 and as of June 2012, the PGA Campaign for the Universality and Effectiveness of the Rome Statute of the International Criminal Court (PGA ICC Campaign) has contributed to the ratification of 75 out of 121 States Parties to the Rome Statute to the International Criminal Court (ICC). On account of this Campaign, PGA is widely recognized as the parliamentary network working on international justice and the ICC.

PGA has consultative status at the ECOSOC in the UN, and is a member of the Steering Committee of the Coalition for NGOs for the ICC (CICC). PGA operates from its Headquarters in New York and from its office in The Hague.

In 2012, PGA ICC Campaign receives support from the European Commission (EIDHR), from the  Governments of Belgium, Netherlands, Switzerland, and from Humanity United and the MacArthur Foundation.
This is an internal document produced for the use of PGA’s Secretariat and its partners and should not be disclosed to a third-party without the express consent of PGA’s Secretariat. For more information please contact: donat@pgaction.org / deborah.ruiz@pgaction.org
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